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PART IL— Section 3 — Snb - Section Alii) 
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Orders and Notifications issued by Central Authorities (other than 
Administrations of Union Territories) 

ELECTION COMMISSION OF JNJWA AND 


NOTIFICATION 

New Delhi, the 9th November, 1981 

O.N. 1389. — In pursuance of section 160 of the Representa- 
tion of the People Act, 1951 (43 of 1951), the Election Com- 
mission hereby publishes the judgment of the High Court of 
Karnataka dated 17lh August, 1981 in Election Petition No. 1 
of 1980. 

IN THE HIGH COURT OF KARNATAKA AT 

bangalore 

Bangalore, the 17th August, 1981 
BEFORE 

THE HON’BLE MR. JUSTICE N. R. KUDOOR 

Election Petition No. 1 of 1980 

BETWEEN 

D. P. Shanma 
son of Dhanraj Sharma, 
aged about 45 years, 
residing at No. 332, 

Albert Victor Road,. 

Bangalore-560002. . , Petitioner 

1057 GI/81 — 1 (751) 


1. The Commissioner and 
Returning Officer, 13, 

Bangalore South Parliamentary 
Constituency, Corporation of 
City of Bangalore, Bangalore. 

2 R. Eswaraiah, Major, 

No. 497[3, I Floor,, 

Avenue Road, 

Bangalore-2. 

3. M. S. Krishnan, Major 53, ‘Krupa’ Gayathrt 
Devi Park Extension, 

Bangalore-3. 

4- Krishna Rao, Major, 

338^1, II Main Road, 

Malleswaram, 

Pangalore-3. 

5. Jayakumar, Major, 

No. 4, 6th Cross, 

Gandhinagar, 

Bangalore-9 

6. S, Prakashkumar, Major, 76, 6th Cross, Gandhinagar 

Bangalore 

7. M, S. Boraiah, Major, 

2292, II Sta^e, 

Bauashankan, Bangalore-70. 

8. C. Mhadevaawamy, 

25911, II Block, 

T. R. Nagar, 

Bangalore-28. 
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9. B. A. Ra)a Rao Sindhe, 

617, XJI Floor, 

Rajeswari Market, 

Avenue Road, 

Bangalore City. 

10. H. V, Venkataramalah, 

Major, 48, 13th 'A' K 
Main, 17th A Cross, 

Malleswaram, 

Bangalore-3. 

11. K. H. Shanna Major, 

* No. 893, 4th T Block, 

38th A Cross, 

Bangalore-11. 

12. T. R. Shamanna, Major, 

32, 4th Main, Narasimharaja 
Colony, Bangalore, 

13. Shivanna, Major, 

2019, 2nd Stage, 

I Block, Rajajinagar, 

Bangalore-10. 

14. K. Shivappa, Major, 

No. 8, V. H. Quarters, 

Bangalore. 

15. P. SrinivasacharyH, 

Major, Advocate, 

No. 19|30, Surveyor Street, 

Basavanagudi, 

Bangalore. 

16. B. T. Shankara Hegdc, Major, No. 511, 

Rajamahal Vilas, Bangalore-6. 

17. Q. Sadanand, Major, 

179, 6th Block, Rajajinagaf, 

Bangalore-10. 

18. G. M. Sabcel, Major, 

- C|o Tippu Travels, 

J.C.W. Road Cross, 

Doddamavalll, 

Bangalore. 

19. Swam! Krishna Teerthu, 

Major, 9, B. K. Hostel, 

Kilari Road, 

Bangalore-53. 

20. Hottepaksha Rangaswamy 

Swam! Ranganathananda Ptlri, 

Major, Ashram a Hampie, 

Bellary District. Respondent*. 

Election petition filed by the petitioner under Section 80 
to 98, 100 (i) (dXiliXiv) and Section 101 of the Representa- 
tion of people Act, 1951 challenging the Election of Respon- 
dent No. 12 to the 13th Banga'ore South Parliamentary Consti- 
tuency in the State Of Karnataka in General Election held on 
the 6th day of January, 1980 and seeking order that this 
Hon’ble Court may be pleased, 

(A) To order scrutiny and recount of the ballot papers 
in the Elections to the 13th Bangalore South 
Parliamentary Constituency ; 

(B) To declare the election of the 12th Respondent to 
*" the said No. 13 Bangalore South Parliamentary 

Constituency on void ; 

(C) To declare that the petitioner had been duly elect- 

ed to the 13th Bangalore South Parliamentary 
Constituency, 

CD) to direct the Respondents to pay the costs of this 
petition ; 

(E) To pass such further or other orders as this Hon'ble 
Court may deem fit and proper : 

Tims Flection Petition coming on for evidence on 16-2-1981 
17-2-1981, 18-2-1981, 19-2-1981, 20-2-1981, 2-3-1981 

3-3-1981, 5-3-1981. 11-3-1981, 16-3-1981, 26-3-19R1 

27-3-1981. 6-4-1981, 8-4-1981, 16-4-1981, 13-4-1981 

In the presence °f Sri V, Krishna Murthy and Sri Rangaswamy 


for Sri C. N. Narasimhachar Advocate for the petitioner 
Sri R. W, Narasimha Murthy for Sri S. V. Jagannath, Advo- 
cate for the Respondent- 12 Sri S. G. Doddakalegowdi, 
Government Advocate for the Respondent-1 Sri P. Srinivasaiah 
Advocate for the Respondent-4 (absent) Sri K, Suryanarayana 
Rao, Advocate for the Respondent-9, Sri B. K. Venkata 
Krishna, Advocate for the Respondent-20 and the Respondents 
Nos. 2, 3, 5 to 8 10, 11, 13 to 15, 17 and 19 placed exparte, 
Respondents Nos. 11, 16 and 18 absent and the Election 
Petition having stand over for Consideration in this Court 
made the following order on the 17th Day of August, 1981. 

ORDER 

NARAYANA RAI KUDOOR, J. — Jills Election Petition is 
one under Sections 80 to 98, lOOOXdXiii) and (iv) and 101 
of the Representation of the people Act, 1951, filed by certain 
D. P. Sharma, an unsuccessful’ candidate, who contested the 
Lok Sabha Election held on 6-1-1980 from the 13th Bangalore 
South Parliamentary Constituency on the Indian National Con- 
gress (I) party ticket, to set aside the election of the successful 
candidate T. R. Shamanna, the 12th respondent, who contested 
the said election on the Janatha Party Ticket. The 1st respon- 
dent was the Returning Officer and the remaining resjxmclents 
were the other candidates contested the seat unsuccessfully 
from the same constituency. 

2, The Election to the 7th Lok Sabha was held on 6-1-1980 
a* per the schedule of election programme notified by the 
Election Commission of India. The petitioner and respondents 
2 to 20 contested the seat for Lok Sabha from the 13th, 
Bangalore South Parliamentary Constituency (for short the 
‘Banglore South Constituency’). The petitioner was the nomi- 
nee of the Indian National Congress (I) Party (for short the 
’CongressH) 1 ). The 12th respondent was the candidate of 
Janatha Party. Out of the remaining tespondents some were 
party-candidates and some contested as independents. 

The votes were counted on 7-1-1980 as notified In the 
Government Gills’ High School premises situate In .B. P. 
Wadia Road, Basavangudi, Bangalore. The 1st respondent 
declared the 12th respondent duly elected to the 
I.ok Sabha from the Bangalore South Constituency — 
he having secured the largest number of valid votes. 
The petitioner secured the next highest number of 
valid votes, the difference being 2,72 votes. S. P. Narayana- 
•wamy Gowda, the Chief Election Agent of the petitioner 
filed an application before the 1st respondent for recount of 
the votes on certain grounds raised in the application before' 
the 1st respondent declared the result. The 1st respondent 
rejected the said application holding no substance in the 
grounds and declared that the 12th respondent was duly elect- 
ed as stated earlier. Thereupon, this petition came to be 
filed. 

3. In brief, the averments made in the petitioner are these : 

The counting agents of the petitioner could not see gnd 
supervise the ballot papers as the counting was done in undue 
haste and hurry; the agents of the other candidate were also 
allowed to count the ballot papers; objections were taken orally 
by the petitioner’s counting agents; the counting officers and 
respondent- 1 did not respondent to their objections; counting 
was done in great hurry In spite of the objections as a result, 
a number of valid votes cast in favour of the petitioner were 
put in the box meant. for the 12th respondent; the space in the 
counting hall wholly insufficient when compared to the number 
of persons present in the hall; the lighting was poor; a number 
of unauthorised person also gathered in the counting hall; there 
was lot of rush in the counting hall and it was impossible for 
the petitioner counting agents to keep track of the counting 
process: they could not get any opportunity to scrutinise and 
point out the invalid votes counted in favour of the 12th res- 
pondent; the petitioner had appointed 94 counting agents: the 
counting was scheduled to begin at 7 a.m. but actually It start- 
ed at 8,45 a.m.; in between the counting agents who had come 
to the counting place were allowed to go out to take their 
breakfast nearlv 50 counting agents of the petitioner who were 
allowed To go to havp their breakfast were not allowed Inside 
the counting hall wh§n thev came back at 8.45 a m, well 
before the counting started therrbv leaving wholly insufficient 
number of counting agents for (he petitioner to look after the 
counting of votes on his behalf. 

The petitioner then proceeds to give the 'particulars of the 
grounds In paras 13 and onwards of the petition. Thev will 
be adverted to as and when found necessary in the course of 
this order. 
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Having stated the details, the petitioner proceeds to formu- 
late tour main grounds on which he seek* the election of the 
12th respondent to he set aside as they, according to him 
render the lesuil of the election materially affected. These are ; 
(.1) improper reception of invalid votes m favour of the 
12th respondent; (2J improper rejection ol valid votes cast 
in favour ot the petitioner; (3) improper inclusion of the valid 
votes of the petitioner in favour of the oJier respondent and 
(41 cntravention of the Rule s 53, 55 and 56 of the Conduct 
ot Election Rules, 1961. 

On these grounds, the petitioner has sought for the follow- 
ing reliets : (i) order scrutiny and recount ot the baliot papers 
used at the election to the Bangalore South Constituency; (ii) 
declare the, election of the 12th respondent void ; 

(lii) declare that the petitioner has been duly elected; (ivj 
direct the respondents to pay costs of the petition; and (vj 
pass such further or other orders as the Court deems lit and 
proper in the circumstances of the case. 

4. The 1st icspondent filed his written statement denying 
all the allegations made in the petition questioning the validity 
and regularity of the counting of votes, Proceeding further, 
he- has positively averred that the counting was done in the 
normal way — not in haste and hurry— in the presence of the 
counting agents and representatives of all the candidates, under 
the supervision ol the concerned officers. He denied that the 
votes cast in favour of the petitioner were counted in favour 
of the 12th respondent He has further stated that there was 
abundant space in each of the counting halls; outsiders were 
not allowed inside during the counting; there was neither rush 
nor pressures; persons present in the counting hall were only 
the counting staff and the, agents of the candidates; there was 
sufficient illumination in the hall; proper security arrangements 
weje made by the police; badges were issued to the counting 
agents and all those counting agents who were provided with 
the badges were allowed 'inside the counting hail even after 
8.45 a.m.; invalid votes were not counted in favour of the 
12th respondent; counting wa® not done in haste and hurry; 
sufficient opportunity was given to the counting agents of all 
the candidates to supervise the counting and scrutiny of the 
ballot papers; application for recount filed on behalf of the 
petitioner was rejected by recording proper reasons; pieces 
of wet cloth had been provided by the polling officers for the 
use of the illiterate voters for rubbing the ink from their 
thumb after affixing their thumb mark on the counterfoil of 
the ballot paper; counting was done strictly in accordance with 
the rules; ballot paper account in Form- 16 had been prepared 
by all the Presiding Officers; there is no truth in the allegation 
that the Corporation Officials were under the influence of the 
12th icspondent who was Corporator for several years; count- 
ing was done under the supervision of senior officers of 
integrity and as such there was no scope for any of the Cor- 
poration officials in any way of the Corporation officials in 
any way to manipulate the counting of votes in favour of 
respondent- 12; counted ballot papers were duly bundled, each 
bundle of 50 ballot papers; doubtful votes of each polling 
station were sent to the table of the Assistant Returning Offi- 
cer (ARO) for recording his decision on the said ballot papers 
and the invalid votes were rejected after p.'Cper scrutiny. On 
these grounds, he prayed for the dismissal of the petition, 

5. Respondent-9 in his written statement stated that the 
arrangements made for the counting of votes were quite ade- 
quate, The process of counting went-on in orderly and normal 
way. During his visit to several booths on the date of the 
polling, he saw wet cloth being invariably provided in all the 
booths t he visited. A* regards the various other allegations 
made m the petition, he put the petitioner to strict proof 
of those allegations. The other details contained in the 
written statement of the 9th respondent may not necessary 
to he mentioned as he did not take any part in the course 
of the enquiry except presenting the written statement. 

6. The 12th respondent has filed a detailed written state- 
ment denying all the allegations made in the petition. As 
regai ds the properiety and regularity of the counting process, 
h e supported the stand taken hy the 1st respondent in his writ- 
ten statement. He further added that besides the Returning 
Officer (RO), counting staff, the counting agents and the can- 
didates themselves, one Adlrajaiah, Senior I.A.S Officer and 
observer appointed on behalf of the Election Commission of 
India and R. Sampathkumaran, another I.A.S. Officer who 
was the Chief Electoral Officer for Karnataka weje also pre- 
sent throughout the counting. No complaint regarding any 


irregularity in the counting was mad* to them by anyone, 
ffus snows that toe counting was none properly and m ih# 
normal course, on tuesc grounds, the tklh respondent also 
prayed lor the dismissal of Uie petition with exemplary costa. 

7. After the respondents filed their written-statement, the 
petitioner fifed an application (LA. II) under Order Vi Kmc 
1? read with section 151 UP.C. seeking permission to amend 
the Election petition to include the avermenLs set out in tno 
application as pa.agraphs lbiaj to 19(d) alter the original para 
19 of the petition. Respondents 9 and 12 both opposed the 
application, fhe application was allowed by a considered 
order dated 28 - 10 -lysu. thereupon, tne 12th respondent hied 
his addiuonal written statement mwhich be traversed the av*r- 
menis made in paragraphs 19(a) to 19td) and denied the 
correctness pi the tame. 

8 . On tho respective contentions of the parties, the follow- 
ing issues were settled for determination : 

(i) Whether the petitioner establishes the circumstances 

justifying recounting of vote ? 

(ii) Whether the petitioner prove* that the result of the 

election in so tar as it concerns the returned candi- 
date, nameiy, responderit-12, has been materially 
affected by any non-compliance ol the provisions of 
the Representation of the Fcople Act, 1951 or of any 
rule* or order* made under the said Act 7 And 
if so, whether the election of respondent- 12 is vaid 
under the provisions ot Section 100(l)(d)(iv) of the 
Representation of the People Act, 1951 ? 

(iii) Whether the petitioner proves that there has been con- 

travention of the provisions of Rules 45, 53, 55 and 
56 of the Election Ruies, 1961 and Section 64 of the 
Representation of the People Act, 195 1 ? 

(iv) Whether the petitioner proves that at the time of 

counting a number of unauthorised persons interested 
in responuent-12 had gathered m the hall, who sur- 
rounded the counting officers thus denying the peti- 
tioner ana his counting agents an opportunity to see 
and scmtinise the ballot papers 7 

(v) Whether the petitioner further proves that unauthorised 

persons were allowed inside and that his counting 
agents were not allowed by the police and that they 
were unlawfully prevented by the police from enter- 
ing inside the counting hall 7 

(vi) Whether the petitioner proves that number of votes 

have been declared invalid which were cast in favour 
of the petitioner 7 

(vii) Whether the petitioner proves that counting of the 

ballot papers were done hastily without giving oppor- 
tunity to the petitioner and ms counting agents to 
supervise the counting ? And if so, whether some of 
the votes were wrongly counted in favour of res- 
pondent-12, though they were cast in favour of the 
petitioner 7 

(viii) Whether the petitioner further proves that on account 
of unauthorised persons in the counting hall, and 
the agents of the Janatha candidate who were allow- 
ed to count the ballot papers in many tables, many 
valid votes which were cast in favour of the peti- 
tioner were wrongly put in the box of respondcnt-12 7 

(lx) Whether the petitioner proves that there ha* been 
improper reception of invalid votes ? 

(x) Whether the petitioner proves that there has been im- 
proper rejection of valid votes ? 

(xi) Whether the petitioner proves that by such Improper 

reception, refusal or rejection of any vote or the 
receipt of any vote which is void, the election of 
respondent-12 is void under the provisions of Section 
100(lXd)(iii) of the Representation of the People 
Act, 1951? 

(xii) Whether the petitioner proves that there is a differ- 

ence in votes to the extent of 632 when particulars 
is part II in Form No. 16 are compared with the 
corresponding entries as detailed in para 19A of the 
petition 7 

(xiii) Whether the petitioner prove* that there i* a difference 
of votes when the entrie* in Form No. 16 — Part El — 
relating to respondent-12 are compared with the 
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conespondmg entries in form No. 20 as OctaneO 
in p»ia or me peuuon t 

ytiy (Uiuae* tue peuuoner tunfier ptoves tnat there is * 

- u.uwsiwe in me stounosy p«Mucut«u S ot rorm no, 

J<> * Hits, i dliu U — to uie ca.cIU dn.ntt«Jiia<l M 

lGapCal O. aCveiOl UUuiIlS iUOie luiiy uCuUiWl U1 paid 
i>-»^ dim pma i»-u oi inc penuoft, wniui 
Udtcs uidi oieitt oas eecn a dear vioiauun or me 
piovisiooi 01 option IuuvIaOai'O ot tile Kepiesen- 
idLion or me reopie Aet, i;m l 

‘ (xy) W Seiner me peuuoner pi oves that respondent- 1 was 
mn jus-iued m not diitxung ihe recounting ot votes 
£b prayed iOr by me peuuoner t 

^vi) Wnetcer Uie petitioner has matte out a ease for scte- 
any ana iecount oi the oauot papers l 

(xvn) Wfieuier me peuuoner lias proved that the election 
ox icsponuent-lx is void / 

txvin) Wbctnei me peuuoner has proved that he is entitled 
to oe aeciaie'd as me duty etcviea candidates .o me 
tom xj«ng 4 iO»e aoutfl ramauieauuy v^ousuurcnoy 1 

(xi xj roi what omer reuef or reuets'is me peuuoner enu.led 
to? ' 

(xx) What order? 

8. The petitioner examined 9 witnesses and got marked 12 
documents, me contesting respondents examined i witnesses 
and also got marXed 1 j documents. 

9. ine peuuoner for setting aside the election of the 12 th 
responacin ana to ucciate me peuuoner diny elected to the 
tsangaiorc aoutn uonsutueney is lOundeu on the grounds 
entanciaiea m section looU>dAdt| ana (iv) ot the Kepresen- 
idBonoi me people Act, lyM (tor short the 'Ac. ). ine main 
ing.taients ot these two groimas are: improper reception, 
le.usai or rejecuon ot votes or the recepuon of votes whicn 
are void ot any non-compiiance wi.h the provisions of the 
Constitution or india or ot any Rules or Ordeis maue under 
the' Act thereby the result of the election in so far as it 
concerns a jeturned candidate has been materially affected. 

In o.hCi woids, it an electron ol a teUnncd candidate is sought 
to be availed undei section lOUU)iuX(ui) or (tv), the person 
s© ass.ming shomd, not only esLiuli»n by proper and cogent 
evidence the v.ntot,s intirmiues cnumcruied in snb-Ciauses (in) 
o r (tv) of clause fd) of Sub-section (1) oi section 10 but aiso 
further establish thai thereby the result of the elecuon in so 
far as it concerns the returned candidate has been materially 
affected. 

10. The petitionei ir.s detailed a number of instances in 
support of the rends sought ioi by nun in his pe.ition such as 
insufficiency of space in the counting halls, insufficiency of 
light, presence of large number of unauthorised persons inside 
the counting halls thereby causing disturbance to the peaceful 
conduct of the counting, coun.ing of votes bad been done in 
undue haste and hurry without aifoiding icasonable and proper 
opportunity to the counting agents of the petitioner to scru- 
tinize the ballot papers and supervise the prOcess N of counting, 
a good number _of -counting agents of the petitioner Were not 
allowed to entei the counting halls on flimzy ground that they 
came late, thereby causing shortage of counting agents for 
the petitioner to supervise the counting at all the tables; re- 
jection of larg? number Of valid votes as invalid mostly cast 
in favour of the petitioner without justification; counting of 
invalid votes as valid vo.es in favour of respondent- 1 2, count, 
ing of valid votes cast in favour of the petitioner as the votes 
for responden -12, rejection of valid votes cast in favour of 
the petitions as invalid on the ground they contained smudge 
ink marks; undue favouritism shown by the counting staff in 
favour of respondent-12 in the matter of scrutiny and conning 
he being a corporator for a long time, non-compliance 
with the provisions of the Rnles and the orders made 
under the Act; rejection of large number of votes by the 
Returning Officer (RO) without properly applying Ms power 
of judgment; mining up of bundles of valid votes cast in 
favour of the petitioner with the bundles of the sorted-out 
voter of the other candidates; failure fo notice the objections 
raised by the count in cr aaents of ‘he petitioner at various 
st-ges of count jnn rpg-'sdine the violation of the Rules and 
the o-d“rs re'ating the counting procedure including imnroner 
recenfion refusal or reieetion of votes and f he retention of 
votes _ wh-'ch were vo-'d in favour of resoondent-12 by the 
counting staff, the ARG and the RO and the' narrow margin of 


excess votes secured by respondent-12 over that °f the peti- 
tioner, It is further averred in the petition that without 
scrutiny and recoup, ot aii ilw ballot papers, the allegations 
made by the peuuoner about the improper rejection ot valid 
votes cannot be corroboi ated. Hence, the petitioner sought for 
and order for scrutiny and recount of all the ballot-papers 
used' at the elecuon to the Bangalore South Constituency in 
the first instance. 

11, However, Sri V. Kmhnamurthy, learned Senior Counsel 
appealing lor the petitioner, at the very outset, in the course 
ot his aigumenis, submitted that the petitioners endeavour to 
unsetue me election ot respondent- 12 and tor a cfeclaiation 
that the (petitioner) is duly elected m bis (R. 12) place to a 
sea, in the Lok Sabha trom the Bangalore Smith Constituency 
will not be successful without verification an scrutiny and 
recount of all the ballot papers used at the election to that 
constituency. So his chief arguments wa$ for an order grant- 
ing verification and scrutiny and recount of all the ballot 
papers used at the election. 


The foundation for this prayer for guintihg verification 
and scrutiny and recount of all the ballot papers is the assump- 
tion that the counting process was viaated on account of the 
several instances detailed in the petition to which a reference 
has already been made. Oral and documentary evidence has 
been produced by the petitioner. However, to Krahnamurthy 
did not press ail of them in his arguments. He forcibly ad- 
vanced only two points and submitted that if he could not 
persuade the court on these two points to accept his plea for 
making an order grantmg verification .and recount of all the 
ballot papers, his client would fall in respect of all the reliefs 
sought for m the petition. The two points urged by Sri Krishna- 
mur hy lor my consideration were : (I) the process of counting 
was vitiated by errors apparent on the face of -the record as 
could be seen on a perusal of the ballot paper account in 
Form-16 and the final result sheet in Form-20; and (2) 
improper rejection of ballot papers on the ground they con- 
tained smudge ink-mark in addition to the marts, recording die 
vote in favour -of the petitioner. 


12. Sri R. N. Narasimha Murthy, learned counsel appearing 
for respondent- 12, per conti a, contended that the petitioner 
should fail on the primary ground thai what has been averred m 
the petition has noj been established, and what is claimed to 
have been established, has not been pleaded in the petition. 
As regards the aheged discrepancies in Part I and Part II 
of Form- 16 (ballot-paper account) and Form-20 (final result 
sheet) on the basis of which it was contended on behalf of 
the peti.ioner that there was miscounting, it was the argument 
of Sri Narasimha Murthy that the election petition is defective 
inasmuch as the petition does not contain a concise statement 
of material facts on which the allegation of miscounting is 
founded as required under clause (a) of sub-section (1> of 
Section 83 of the Act \ His fur .her contention was that even 
otherwise, the existence of discrepancies in the ballot-paper 
accounts and the final result sheet by themselves would not 
lead to an inference of wrong counting or improper counting 
or miscounting. The allegations of wrong counting, improper 
counting and miscounting are required to be established not 
by speculation or inference but by positive evidence. The 
petitioner has not tendered even prima facie evidence on the 
allegation of improper reception, refusal or rejection of any 
vote or the reception of votes Which were void Or Of non- 
compliance with the rules and the orders made under the 
Act. Regarding the allegation that the ballot-papers, on which, 
votes were recorded in favour of the petitioner, were rejected 
on the ground they contained smudge marks, so proceeded the 
counsel, that the pleadings and the evidence adduced by die 
petitioner are wholly insufficient to justify an order for verifi- 
cation of the ballot papers and recount of the Votes On this 
ground. 


13. The learned Advocate-General appearing for the 1st 
respondent substantially supported the argument of th e learned 
counsel for the 12th respondent regarding the regularity and 
propriety of the counting process in accordance with law He 
tl fS er . c °? fended ,liat fio ground is made out for verification 
of me ballot papers and a recount of the votes. 


14. Basing upon their respective contentions raised in the 
course of the arguments, both Sri R. N. Narasimha Mnrthy 
learned counsel appearing for resoondew- 12 and the learned 
Advocate General appearing for the 1st respondent, maintained 
that the petition » liable to be rejected 
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15, The law on the question of granting inspection or loi 
that matter, sample inspection of the ballot papers in an 
election dispute is now weal-settled. The decisions of the 
iupieme <_oun and of tiigii Courts on this question me legion. 
Suilice for our purpose to iefer to a tew decisions ot the 
Supreme Court. 

In Rajn Sewak Yadav v, Hussain Kamil Kidwai 11) point- 
ing out that an order for inspection of the ballot papers 
in an election dispute cannot be granted as a matter of 
course but only under special circumstances, the Supreme 
Court obscived at para 7 as totlows : 

"An ordor for inspection may not be granted as a mattei 
oi course : Having regard to the insistence upon the 
secrecy of the ballot papers, the Court Would be 
justified in granting an older for inspection provided 
two conditions are fulfilled ; 

(i) that the petition for setting aside an election contains 

an adequate statement ot the material facts on which 
the petitioner relies m support of bis case; and 

(ii) the Tribunal is prima facie satisfied that in order to 

decide the dispute and to do complete justice between 
the parties; inspection of the ballot papers is neces- 
sary. 

Bat aft order for inspection of ballot papers cannot be 
granted to support vague pleas made in the petition 
not supported by material facts or to fish OuL evi- 
dence to support such pleas. The case of the peti- 
tioner must be set out with precision supported by 
averments of matrial facts. To establish a case so 
pleaded an Older for inspection ma> undoubtedly, 
if the interests of justice requite, be gianted. But a 
near allegation that the petitioner suspects or believes 
that there has been an improper reception, refusal or 
rejection of votes will not bo sufficient to support in 
order for inspection.” 


In Dr. Jagjit Singh v. Giani Kartar Singh (2), dealing with 
the discretion to allow Inspection of ballot papers, the Supreme 
Court observed as follows ; 

“The true legal position in this matter is no longer In 

doubt in a proper case, the Tribunal can 

order the Inspection of the ballet boxes and may 
proceed to examine the objections raised by the 
parties in relation, to the improper acceptance or 
rejection df the vo.ing papers. But in exercising this 
power, the Tribunal has to bear in mind certin 
important considerations. Section 83(l)(.a) of the 
Act requires that an election petition shall contain 
a concise statement of the material facts on which 
the petitioner relies; and in every case, where a prayer 
is made by a petitioner for the inspection of the ballot 
boxes, the Tribunal must enquire whether the appli- 
cation made by the petitioner in that behalf contains 
» concise statement of the material facts on which 
he relies. Vague or general allegations that valid 
yores were improperly rejected or invalid Votes were 
improperly accepted, would not serve the purpose 

which S. 83(lXa) has in mind 

In dealing with this 

question, the importance of the Secrecy of the ballot 
papers cannot be ignored and it is always to be 
borne in mind that the statutory rules framed under 
the Act are intended to provide adequate safeguard 
for the examination of the validity or invalidity of 
votes and for their proper counting. It may be that 
In some cases, the ends of justice would make it 
necessary for the Tribunal to allow a party to inspect 
the ballot boxes and consider his objections about 
the improper acceptance or improper rejection of 
votes tendered by voters at any given election; but 
in considering the requirements of justice, cate 
must be taken to see that election petitioners do not 
get a chance to make a roving of fishing enquiry in 
the ballot boxes so as to justify their claim that the 
returned candidate’s election is void. We do not 
propose to lay down any hard and fast rule in this 
matter; indeed, to attempt to lay down such a rule 
would be inexpedient and unreasonable," 


(1) A.I.R. 1964 SC. 1249. 

(2) AYR. 1966 S.C. 773 


In Jitendra Bahadur Singh v. Krishna B chart (5) Hegde, 

J. Who spoke for the Bench, referred to certain basic 
requirements to be satisfied before an election, tribunal 
can permit the inspection of the ballot papers as laid down by 
the Supreme Court and the High Courts, making specific re- 
ference to Ram Sewak Yadav’s case (t) and Dr. Jagjit Singh’s 
case (2). They were : 

(1) The petition for setting aside the election must con- 

tain an adequate statement of the material facts 
on which the petitioner relies in support of his case; 
and 

(2) The Tribunal must be prima facie satisfied that in 

ordei to decide the dispute and to do complete jus- 
tice between th 0 parties, inspection of tne ballot 
papers Is necessary. 

In Sureah Prasad Yadav v. Jai Prakasb Mishra (4) Sar- 
kimria, speaking for the Bench stated the broad guidelines 
as disce-rmible from the decision of the Supreme Court 
in gianung an order for inspection and recount ot the ballot 
papers thus : 

“The Court would be justified in ordering a recount of 
the ballot papers, only where ; 

(1) The election petition contains an adequate state- 

ment of all the material facts on which the alle- 
gations of irregularity or illegality in counting arc 
founded ; 

(2) On the basis of evidence adduced such allegations 

are prima facie established, affording a good 

giouu^ lor oencrii.g uim mere nus otcu a mis- 
take in counting ; and 

(3) The court trying the petition is prima facie satis- 

fied that the making of such an o. der is impera- 
tively necessary to decide the dispute and to do 
Complete and effectual justice between the 
parties.” 

The only other decision of the Supreme Court I propose 
to refer in this connection is the decision in Bhabhi v. 
Sheo Govind (5). lustice Fazl. Ali, who spoke for the 
Bench, after reviewing a series of earlier decisions of the 
Supreme Court on this subject, summarised the conditions 
which are imperative before a Court can grant inspection, or 
for that matter, sample inspection ot the ballot papers as 
follows : 

1. That it is important to maintain the secrecy of the 
ballot which is sacrosanct and should not b- al- 
lowed to be violated on frivolous, vague and in- 
definite ailgations ; 

2. T hot before inspection h allowed, the allegations 
made against the elected candidate must be dear 
aDd specific and must be supported by adequate 
statements of material facts ; 

3. The Court must be prima facie satisfied on the 
materials produced before the Court regarding the 
truth of the allegations made for a recount ; 

4. That the Court must come to the conclusion that 
in order to grant prayer for inspection, it is neces- 
sary and impei ative to do full justice betwee'n the 
parties ; 

5. That the discretion conferred on the Court should 
not be exercised in such a wav so as to enable the 
applicant to indulge in a roving inquiry with a 
view to fish materials for declaring the election to 
be void ; and 

6. That on the special facts of a given case, sample 
inspection may be ordered to lend, further assurance 
to the prima facie satisfaction of the Court regard- 
ing the truth of the allegations made for a recount 
and noit for the purpose of fishing out materials." 

16. let me now proceed to Consider the jroints canvassed 
by Sri V, 'Krishna Murthy, for the petitioner, I shall con- 
sider the second point argued by him first : 


(3) AYR. 1970 S.C. 277. 

(4) AYR. 1975 S.C, 376. 

(5) AYR. 1975 S.C. 2117. 
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Tbii point hat its foundation on th* allegation that tht 
vote* recorded in favour of the petitioner were rejected on 
the ground thty contained in addition tome ink emudge 

mark. 

17. First it is necessary to refer to the averments made 
in the petition regarding this plea. This is what we find in 
para 17 of the petition : 

“Th* electorate consisted of both illiterate and literate 
voters. Every ballot paper will have a counterfoil 
at the top of the ballot paper. It is submitted that 
after the voter is placed in the electoral roll by the 
Polling Officer, the signature or thumb impression 
will bo taken on the counterfoil of the ballot 
paper. It may be Stated that no ballot paper will 
be issued unless he has put his signature or thumb 
impression on the counterfoil of the ballot paper. 
If 'the voter puts the thumb impression on the coun- 
terfoil of the ballot paper, he could clear his thumb 
with the help of a piece of wet cloth or rag pro- 
vided to such voter. This was necessary to avoid 
smudge on the ballot paper while handling a ballot 
paper. It is submitted that in the instant case, the 
Polling Offlceil had not provided wet cloth or rag on 
the table to voters who put their thumb marks. On 
account of this about 5000 valid votes cast in favour 
of the petitioner were rejected as they were smudged 
or spoiled at some corner of the ballot paper on 
account of the voters handling of the ballot papers ; 
due to the wet thumb impression ink with which 
they were asked to affix their thumb impression on 
the counterfoil. It is therefore, the non-provjding 
of wet cloth or rag for removal of thumb impression 
ink by the first respondent is illegal. On account of 
this number of votenj ivero invalidated. The elec- 
tion agents however after inspecting for some time, 
objected to this rejection of valid votes and the 
counting officers and the first respondent did not 
heed to the objections of the agents of the petitio- 
ner the counting was done in a great hurry." 

A furthorl reference is made ' in para 28 reads thus : 

'The petitioner further respectfully submits that the re- 
j cation of the ballot papers as they bore at the 
comer of the ballot paper a portion of the impres- 
sion of the thumb impression mark of some of the 
voters which came to be affixed on account of the 
officers not providing the wet cloth or blotter for 
removing the wet seal after the votere have affixed 
their thumb Impression on the counterfoils of the 
ballot papers has caused grave injustice to the peti- 
tioner". 

The 1st respondent in his written statement has clearly 
stated after denying the allegations made by the petitioner 
in para 17 of the petition, that pieces of wet cloth had been 
provided by the Polling Officers for the use of voters for 
the puiipose of cleaning their thumb. 

Respondent-9 also in his written statement stated that on 
the day of polling, he visited several booths and he saw 
wet doth being invariably provided In all the booths he 
visited. 

Respondcnt-12, in dealing with the allegations made by 
the petitioner , on this count, stated In his written statement 
as follows i 

‘The allegation In paragraph 17 of the petition relating 
to the non-availability of wet cloth or rag on the 
tables In polling booths for 1 wiping the thumb marks 
of illiterate voters is not admitted Proper arrange- 
ments m this behalf were made at all polling booths 
and the allegations in this behalf are vague and 
bereft of proper particulars and are liable to be re- 
jected. It is not admitted that nearly five thousand 
valid votes cast in favour of the petitioner were 
rejected on the ground that they were smudged or 
spoilt at some coiner of the ballot papers on ac- 
count of the voters handling of the ballot paper*. 
*■ 9 ? ot . tru ® thm the election agents objected to 
the rejection of valid vote* on this ground a* itated 
by the petitioner." 


18. Next I thall refer to the evidence, of the witn**m for 
the petitioner touching this subject. 

P.W. 1 S. P. Narayanaswamy Gowda was the Chief Elec- 
tion Agent of the petitioner. On this topic, that 1* what 
P.W. 1 has stated in his Chief Examination : 

“Something like about 5000 valid votes cast in favom 
of the pctjtioneil were rejected as invalid on the 
ground that there was some smudge mark on the 
ballot papers. 

The thumb impression or the signature of the voter* 
were taken on the counterfoil of the ballot paper* 
issued to the voters-thumb impressions in the case 
of illiterate voters and the signature in the case of 
literates. Wet cloth or rage was not provided to the 
voters to clean their thumb after affixing the thumb 
marks on the counterfoils. The ballot papers got 
smudged by handling them by the voters with the 
ink mark on their thumb used for affixing their 
thumb impression on the counterfoil. 

The names of the candidates were serially numbered 
on the ballot papers in two rows In the alphabeti- 
cal orders of their names. The petitioner was given 
the SI. No. 11 on the right side column at the top. 

Most of the voters held the ballot papers at the top. 

-1 saw most of the ballot papers got the smudging 
mark at the top of the ballot papers on the right 
side. The counting clerks rejected the votes recorded 
on the ballot paper on which such smudge marks 
were found. Most of such rejected votes related to 
the petitioner. There was no endorsement made by 
the counting staff then aDd there on the ballot' paper 
that it was so rejected, I was not given any oppor- 
tunity either by the Returning Officer or the Assis- 
tant Returning Officer to give my reaction regarding 
such endorsements of rejection of the votes record- 
ed on the smudged ballot papers." 

In his cross-examination, he has stated thus : 

"I did not note the number of the ballot papers at 
least one or two in which votes were validly record- 
ed in favour of th* petitioner but they were re* 
jected on the ground that there was smudge marks 
on those ballot papers. I did not verify from any 
of my counting agents whether they In their turn 
have noted the No. of any ballot paper on which 
vote was recorded in favour of the petitioner but 
rejected on the ground that it contained smudge 
marks. I have come to know from the very begin- 
ning that such ballot papers on which valid votes 
were cast in favour of the ^petitioner were rejected 
on the ground that it contained the smudge marks. 
I had seen such instances personally. I noticed such 
instances in all the constituencies and at all the 
counting tables. I did -not instruct any of my counting 
agents at least to note down the No. of such ballot 
papers which have been rejected as aforesaid after 
I had noticed such rejections myself. T did not even 
instruct them at least to maintain the total No. of 
ballot papers so rejected at their table. The figure of 
5000 being the rejected ballot papers on which 
valid votes were cast in favour of the petitioner 
was my estimate and not a correct account. 

I have visited marry of the polling booths in the 
Bangalore South Parliamentary Constituency. I did 
not insist any polling officer in writing to provide 
either wet cloth or the rag to clean the thumb 
of the voters. I did not even write to the Returning 
Officer that Immediate arrangements should be 
made for providing wet doth or rag for that pur- 
pose.’’ 

P.W. 2 G, Krishna Rao is a booking clerk under the 
petitioner in his transport establishment. He is said to be 
one of the counting agents participated in the counting. 
In his chief examination he has stated that ballot papers 
were rejected as Invalid votes on the ground they contained 
smudge marks at his counting tabic. In all about 900 ballot 
paper* were rejected as Invalid on that ground alone. Out of 
900 rejected ballot papers, in about 600 ballot paper*, vote* 
were marked in favour of the petitioner. He objected to 
the counting staff for rejecting those ballot paper* as invalid. 
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The counting staff kept thoas 900 rejected ballot paper* by 
their side on the counting table. In crow-examination, the 
witness has stated as follows : 

*1 did note down the No. of the ballot papers which 
were rejected by the counting staff on the ground 
that they contained smudge marks and informed 
them to P.W, 1. Now 1 say that what I recorded 
was the total No. of rejection of such ballot papers 
and not the No. of the ballot papers as such. I noted 
down the total No, of such rejected ballot papers on 
a piece of paper, I conveyed to P.W. 1 the total No. 
of such rejected ballot papers and P.W, i himself 
made a note of it. I informed P.W. 1 about the 
total No. of such rejected ballot papers at the end 
of the counting, r did not hand over the slip of 
papen on which I noted down the total No. of such 
rejected ballot papers to P.W. 1. While noting 
down the total No, of such rejected ballot papers, 
I had also noted down (he No. of such rejected 
ballot papers on which the votes were recorded In 
favour of the petitioner. While noting down, 1 had 
looked into the ballot papers on which smudge mark 
was found and also the maiklng of the vote in favour 
of the petitioner and then made a note of It.” 


P.W. 3 M. N. Krishnaswamy is an employee under the 
petitioner. He also claims to be one pf the counting agents of 
the petitioner. He has stated in his chief examination that 
he was allotted to the counting table No. 9. To his know- 
ledge, about 900 ballot papers were rejected at his table 
during the entire counting. Out of these 900 rejected ballot 
papers, votes were rieoorded in favour of the petitioner roughly 
in about 600-700 ballot papers. The counting staff rejected all 
the 900 ballot papers as invalid, on the ground that there 
were double Impressions on the ballot paper*. In his cross- 
examination it wa s elicited that P.W. 1 instructed him as to 
what were all his duties as a counting agent. He had told him 
to note down on a piece of paper the details of the counting 
and the scrutiny of the ballot papers at his table. He noted 
down the details of the counting on a piece of paper a* In- 
structed by P.W. 1, The details he noted on the paper were 
not only incorrect but also incomplete due to confusion. He 
has not preserved that piece of paper. P.W 1 used to serf 
the paper On which he wa s noting down the detail* every 
time he came round the counting hall. He was noting dbwn 
the number of votes secured by each cand'date and also the 
number of rejected ballot papers at each round of counting. 
He did not make a note in whose favour vote was recorded In 
each of those rejected ballot papers. He noted down the 
total number of ballot papers rejected In each round of 
counting. He also saw voting mark in favour of the peti- 
tioner on the rejected ballot papen. Time and again be 
raised objections against the rejection of votes orally but not 
In writing. P.W. l did not instruct him at any time in the 
course of his bounds to note down the serial number at least 
of a few ballot papers on which votes were marked in lavouf 
of the petitioner and they were improperly rejected even 
though he brought to P.W, l'a notice specific instances of 
sudh rejection. It did not strike him either to note down the 
serial number of a few such rejected ballot papers, 


. P.W. 4 C. Abdul Jnleel is said to be another counting agent 
for the petitioner. He states in his evidence that he was in 
charge of general supervision of the counting in his capacity 
as a counting agent on behalf of the petitioner. H e turtnei 
states that some of the ballot papers were rejected on the 
ground that they contained ink-marks. He cannot give the 
number of ballot papers rejected on the ground that they 
contamed ink marks. He cannot also give the number ol 
ballot papers rtejented on which votes were recorded in 

tba? m PCatte 2 er ‘ In his cross " e - TaT nlnation be states 

that Identification card was obtained for him only to act as 

for him ■■ N °n 8PCC 1 Ident;fl , cat, °" card was obtained 
' c , ha t rge general supervision of the count- 

lng, Ho further states that h© personally ga w the ballot 
papers being rejected by the counting staff on the ground 
t «ew y i C ° ntai £f d ‘? k !mudgf rT,arks - R c did not note down the 
V v: T any of , those rejected ballot papers During 

the course of his general supervision, he was moving around 

n r U a ntra? ii aMeS - He toId Ws Glinting agents many 
u ' ii e dOWn th * ,er number of at least a few o™ the 
fected ballot papers on the ground they contained ink marks' 
H » B Bents had noted down the serial numbSs ol 


such rejected ballot papers on a note-paper bat they did not 
hand over the paper to him. 


P.W. 5 Dhirendra Kumar is the proprietor of a Hindi 
Weekly Newspaper. He claims to have acted as a counting 
agent for the petitioner. He is a friend of the petitioner 
for the past 10 years. His evidence is that In the beginning 
of the counting, some ballot papers were rejected on the 
ground they contamed some ink impressions. The counting 
officials themselves rejected the ballot papers. He objected 
three times against the decision of the counting official* m 
rejecting the Ballot papeia. Voters had recorded their vote* 
in favour of the petitioner in more than 650 ballot papers out 
of about 850 to 900 ballot papers rejected at Ms table. In 
his cross-examination, he stated that he did not note down 
the serial number of the ballot papers rejected on the ground 
that they contained ink maijks as the counting staff told him 
that he should not make any note of the serial number*. He 
did not complain against the conduct of the counting staff 
regarding this, either to the ARO or RO. He says mat in 
more than 600 rejected ballot papers votes were marked In 
favour of the petitioner because he could see the maiklng of 
the votes In favour of the petitioner in those ballot papen 
at the time of scrutiny. 


P.W. 6 Budmal Bohra says he was also a counting agent 
for the petitioner, He was asked to watch the counting at 
the table in which votes polled at the Mamulpet polling sta- 
tion were being counted. He does not know the number of 
the table. He was watching the counting at that table. In 
the meanwhile, P.W. 1 came and told him that since there 
was shortage of the counting agents for the petitioner, be 
should go round all the counting tables in that hall and 
watch the counting. He further says that most of the vote* 
were rejected on the ground that those ballot papers bore 
ink smudge marks. About 450-500 ballot papers were rejected 
on this ground. Out of these rejected ballot papers in about 
350 to 375 ballot papers voters had recorded their vote* In 
favour Of the petitioner. He admitted in tho cross-examination 
that he did not obtain permission from the RO to go around 
the counting hall and watch the counting at all the tables 
in the counting hall. As regards the rejection of the ballot 
papers, this is what he has stated : 

“I say that over 600 ballot papers were rejected In our 
counting hall because I was informed so at the end 
of the counting of the votes in our hall. 

It Is my estimate that 450 to 500 ballot papers were re- 
jected on the ground that they contained ink smudge 
marks as I had seen the rejection of the ballot 
papers on those grounds during the course of my 
supervision. I did see the marking 0 f the votes In 
favour of the petitioner by the voters in about 350 
to 375 rejected ballot papers." 


ine only other witness whose evidence is relevant on thl* 
point is P.W, 9 G. Gangadhara: He also says that he was a 
counting agent for the petitioner. In his chief examination, 
he says that the counting staff rejected the ballot paper* 
containing smudge marks in spite of the counting agents of 
tho petitioner pointing out that they were valid votes The 
counting staff rejected over 1000 ballot papers on the ground 
that they contained smudged marks. In more than 800 such 
rejected ballot papers, voters had recorded their votes In 
favour of the petitioner. He was present till the counting 
was over. In his cross-examination, he say* that he and other 
counting agents did not make any note of the mistakes, com- 
mitted by the counting staff in rejecting the ballot papen, 
which they pointed out to them. The counting staff kept the 
do-jbtfHl votes containing the smudge marks separately even 
though he and others pointed out that those ballot paper*) 
were valid votes, saying that they could take up the matter 
.' r - , ddl f y , h ,? r ,0 ' d ^im that they were not concerned 
with doubtful ballot papers. However, they did not affix any 
seal or stamp over them. He could not say what had happen- 
ed to those ballot papers. At the end of the counting the 
counting staff told him that over 1000 ballot papers ’were 
rejected It was hi s estimate that In about 800 ballot paper® 
voters had forded their vote* in favour of the petitioner. 
He further adds that he had seen the voting mark in favour 
of the petitioner in those 800 ballot papers at the time of 
counting. 


.J 9 ; Vw a y ’ order verification and recount of 

the baiiot papers m an election petition la sought through 
an Interlocutory application in that behalf. However in this 
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cmc, me petitioner claimed such a relief in the main peti- 
tion. Wfien a court is called upon to consider this question it 
should not ignore the safeguards which have been ensured 
fft Part'V of the Conduct of Election Rules, 1961 (fo r short 
'Rules’). 


Under Rule 52, provision is made for the appointment of 
adequate number of counting agents by each of the candi- 
dates to watch the process of counting. Rule 53 provides for 
the admission of candidates, their election agents and counting 
agents irt the place fixed for counting of votes. The RO 
shall a»t» decide which counting agent or agents shall watch 
the counting at any particular counting table or group of 
counting uiblcs. It is also provided that any person who, dur- 
ing the counting of votes, misconducts himself or falls to 
obey lawml directions of the RO may be removed fiom the 
place wnere the votes are being counted by the RO or by 
any Douce officer on duty or by any person authorised by 
the RO in that behalf. The only other persons who are to 
be allowed to the counting place during the process of count- 
ing are tne counting supervisors, the counting assistants, the 
person* authorised by the Election Commission and public 
servant* on duly in connection with the election. All other 
persons are excluded from the place fixed for the counting. 
Rule 54 emphasizes the maintenance of the secrecy of voting. 
Rule 55 deals with sciutiny and opening of ballot boxes. 
Before a emllot box is opened at a counting table, the count- 
ing nirem# present at that tabic shall he allowed to inspect 
the pnoer seal or such other seal as might have been affixed 
thereon and to satisfy themselves that it Is in-tact. The RO 
himself Pas to take care to se 6 that no ballot box has, In 
fact, ticen tampered with. If the RO is satisfied that any ballot 
box nai. in fact, been tampered with, he shall follow the 
procedure laid down in Section 58 in respect of that polling 
station Rule 56(1) lays down that the ballot papers taken 
out of ouch ballot box shall be arranged in convenient bun- 
dles ana scrutinized. Sub-rule (2) of Rule 56 provides the 
ground* tor rejecting a ballot paper. Sub-rule (3) lays down 
mat before rejecting any ballot paper under sub-rute (2), 
the RO wall allow each counting agent present a reasonable 
opportunity to inspect the ballot paper. The remaining sub- 
rules prescribe the other procedure relating to the counting, 
making tne entire in the result sheet In Form-20 and announc- 
ing tne particulars. Thus, it is clear from the scheme of 
JUne 5ft that every opportunity Is available to th* represen- 
tative* and counting agents of the candidates to examine 
each ballot paper and objections can be raised in respect of 
It, if the election agent or the counting agents feel that there 
w»s anvtmng wrong in the matter of verification and counting. 
It is only after the objections raised have been disposed ot 
in accoronnce with R. 56, that the stage of counting of votes 
begin*. Even after the completion of the counting of votes, 
it is ooen to a candidate and in his absence his election 
agent or nny of his counting agents to make an application 
id writing to the RO to recount the votes either wholly or 
in part stating the grounds on which he demands such re- 
count This is the implication of sub-role (2) of Rule 63. 
After all the procedure has been gone through, the RO Cpro- 
pl.etes tne result sheet In Form-20 and signs it. Once that 
is done, men no application for recount shall be entertained 
thereafter by him. Thus it is seen from the general scheme 
of the Rules framed for the counting of the votes, that every 
candidate his election agent, and counting agents have ample 
opportunity to examine the voting papers before they ar® 
counted and in case the objections raised by them have been 
impronony over-ruled, he would know precisely the nature 
of the nujections raised and the voting paper to which those 
Objections related. It is 'clear from snb-para (m) of para 17 
in Chamer DC of the Hand Book for Returning Officers issued 
by the Election Commission of India, imparting instructions 
to the BOs dealing with the question of rejection of a ballot- 
paper mat before finally rejecting any ballot paper, reason- 
able opDontunity should be given to the candidate or his agent 
present *t hi» table to Inspect it and if the agent wants to 
note down the serial number of any ballot paper on the 
ground of its doubtful validity for any reason or its wrong 
rejection by the RO, he may allow them to do so There 
Is also every opportunity to the agent present at his table 
to find out the table at which, the round during which and 
the segment in which such ballot paper was marked as 
doubtful vote. 


20. In mis background it is apropos to discuss the evidence 
adduced »y the petitioner in support of the allegation that 
Iprpe number of vote* recorded in his favour by the voter* 


were unlawfully rejected on the simple ground that thojp 
ballot papers contained ink smudge mark. 

. P.W. 1 was the chief election agent of the petitioner. He 
is an experienced person in the election field having contested 
the election for a Loka Sabba seat twice, though unsuccess- 
fully. He asserts about 5000 valid votes oast in favour of 
the petitioner were rejected as invalid votes on the ground 
that the ballot papers contained some Ink smudge mark in 
addition to the voting mark. He proceeds to say that on the 
day of polling during his visit to several polling booths, 
he found no wet doth or rag was provided to illiterate 
voters for wiping out the wet ink left on their thumb, in any 
of the polling stations, whir were required to affix their thumb 
mark on the counterfoil of the ballot paper before seeming 
the ballot paper from the Presiding Officer for exercising then 
franchise. According to him, the Imp: int of the ink smudge 
mark was left on a number of ballot papers as a result of 
th c illiterate voters holding them m their left hand before 
marking their vote on it. Every though he noticed such an 
omission on the part of the office: s conducting the election 
which he considered a serious lapse on their part, he did 
not make any grievance out of it with any of them. 

Now coming to the question of invalidation of the votes 
recorded in favour of the petitioner on the ground that such 
of those ballot papers contained ink Smudge mark in addi- 
tion to thc voting mark, his evidence is that he had come to 
know it fibm the very beginning of the counting. He had 
seen 'such instances personally. He noticed such instances 
in all the constituencies and at all the counting tables. Yet 
h e did not note down the serial number of at least one or 
two of such ballot papers, not even the number of the table 
at which or round of counting in which they were rejected 
or the segment to which they belonged. He did not verify 
from any of his counting agent* whether they had noted 
down the serial number of any ballot paper so rejected. Ho 
did not even instruct them to do so. He did not even tell 
them at least to maintain the account of the total number ot 
ballot papers so rejected at their respective counting taffies. 
Finally he had to admit that his evidence that the total 
number of ballot papers so rejected came to be about 5000 
was based on his estimation and not a correct account. 

PJiV- R*e «t doe stage of hi* evidence stated 

that he made a note of the number of the ballot papers re- 
jected by the counting staff on the ground they contained Ink 
smudge mark and Informed them to P-W. J. Soon after, 
probably ilealising the damage done by him to the petitio- 
ner's case, he changed hjg version and stated that what he 
noted down was the total number of ballot paper* so re- 
jected and not the serial number of the ballot paper# as 
such. He proceeds to say that he noted down thc total num- 
ber of ballot papers so rejected on a piece of paper. He 
conveyed that figure to P.W- 1 and P.W. 1 in his turn made 
a note of it. He tells the Court that while noting down the 
total number of ballot papers so rejected, he alio made a 
note of the number of ballot papers in which the voters had 
recorded their votes in favour of ihc petitioner. He wa» able 
to do so by looking into the ballot papers during the process 
of counting. 

P.W, 3 does not throw any new. light on this point Ac- 
cording to him about 900 ballot papers were rejected on the 
ground they contained double impression and out of them 
at least in about 600-700 ballot papers votes were mrked 
in favour of the petitioner. He admits that P.W. 1 had told 
him to note down on a piece of paper the details of the 
counting and the scrutiny of the ballot papers at h ; s table. 
He only noted down the number of votes Secured by each 
candidate and number of ballot papers rejected at each round 
of counting. However', he did not note down thc serial num- 
ber of any of the ballot papers rejected on the ground they 
contained smudge mark. 

P.W. 4 claims to be one of the counting agents but placed 
in general supervision of the counting on behalf of the peti- 
tioner, He admits that no permission was obtained for him 
to' be in charge of general supervision of the counting. 
Though he claims to have seen the rejection of the ballot 
papc:fc in which voting mark was recorded in favour of the 
petitioner, on the ground they contained ink smudge mark, 
he too has not made any note either of the serial number of the 
rejected ballot papers or of the segments or the rounds of 
counting. However, he claims to have told his counting 
agents several times to note down the serial number of at 
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least a few rejected ballot papers on the ground they con- 
tained ink marks. He affirms that his counting agents had 
xioied down the serial number of such rejected ballot papers 
but they did not hand over the noting papers to him. 

P.W. 5 wants to impress that he could not note down the 
serial number of the rejected ballot papers on the ground 
they contained ink marks, as the counting staff told him 
that ht should not do so. Howercr, he. appeared to have 
made no complaints either to the ARO or RO agaiilst the 
counting si; if. 

P.W. 6 was initially assigned to watch the counting at 
the table at which votes polled at M'amulpet polling booth 
were being counted. However he says that P.W. I later in- 
structed him to go round all the counting tables in that hall 
and watch the counting on account of shortage of the count- 
ing agents for the petitioner. A-co. ding to him, about 450 
to 500 ballot papers were rejected on the ground they con- 
tained ink smudge mark and out of them about 350 to 375 
ballot papers contained the voting marks in favour of the 
petitioner. He admits in his cross examination that no per- 
mission was obtained from RO or ARO for him to watch 
the counting of vojgs at all the counting tables in the 
counting hall. Though he claims to have seen personally 
the rejection of ballot papei(s on the ground they contained 
smudge marks, he gave the total number of ballot papers 
*sc rejected in his evidence from what he learnt at the end 
of the’ counting of votes in his hall. He too has- not recorded 
„r.y better particulars of any of thfe ballot papers so Re- 
jected. 

The only other witness is P.W. 9 who spoke on this 
aspect According to him, about 1000 ballot papers were re- 
,.iected on th e ground they contained smudge marks and 
otif of thaiii he found the voting marks rocorded in favour 
of the sfeftRt .800 ballot papers. However, he too 

did not record any better 'particulars of those ballot papers. 
Though he claimed to have per, on. I knowledge about the 
rejection of 1000 ballot papers in the beginning of his evi- 
dence, late;, he admitted that it was the counting staff who 
told him at the end of the counting that over 1000 ballot 
papers were rejected. - r 

21. The evidence of these witnesses, a synopsis of which 
is given abo\%, 'scSfiaSred and conside ed in the light of the 
elaborate safeguards ensured under the Rules in the matter 
of counting of votes would leave an impression that their 
evidence is highly improbable and artificial. Besides, it is 
vague, indefinite, inconsistent and an after-thought. It is no 
doubt true that Rule 38(2)(b) of the Rules lays down that 

at the time of issuing ballot paper to an elector the polling 

offi-er shall obtain the signature or thumb impression of that 
elector on the counterfoil of the ballot paper issued to him. 
Para 4(2) of Chapter 1 of the Hand Book for Returning 
Officers, issued by the Election Commission of India shows 
'that the system of taking the signature or thumb impression 
of the voter .on the counterfoil of the ballot paper before 
its delivery to him. when system was dispensed with in 

May, 1975, has again been revived. So, it was stated theiein 

that the Presiding Officers must be told that no ballot paper 
shall be issued by them to anv elector unless the signature 
or , thumb impression of the elector.. has been obtained on 
the counterfoil of the ballot-paper. Para 9(a) of Chapter VIII 
provides instruction to the Returning Officer that he should 
inform all the Presiding Officers and the Polling Officers in 
the Polling rehearsals about this important change in the 
voting nrocodnip and clearly impress upon that no ballot 
paper should be issued to any elector unless his signature or 
the thumb impression has been obtained on the counterfoil 
of the ballot paper. 

There is no provision either in the Ruie s or in the Hand 
«ook fo-' Returning Officers to provide wet cloth or rag to 
the illiterate voters to clean their thumb after they put their 
thumb impression on the counterfoil of the ballot paper and 
before the issue of the baPot paper to them to record their 
vote.. Be that as it may the allegation made by the petitioner 
in his petition that neither wet cloth nor rap was provided fo 
the . illiterate voters at the polling stations has been emphati- 
ca'iy denied both by the 1st and the 12th respondent in 
thei: statement. Respondent-9 also in his written statement 
prv'CL. t *!s “Legation. No question was put to the Returning 
Officer fP.W. 3) on this aspect while he was in the witness 
box. Further, if really it was the grievance of P.W 1 and he 
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had noticed the omission on the part of the officers in-charge 
of the polling in this regard, certainly he would have bought 
it io the notice of the Presiding Officers or to the notice of 
the Returning Officers or to the notice of the Returning 
Officer. The fact that he did not do so would lead to the 
inference that he had no occasion to laise any such issue. 

In other words, it is reasonable to hold that the election 
authorities must have made all proper arrangements. 

22. As regards the rejection of the votes on the ground 
that they contained smudge marks, I am not impressed with 
the evidence of the witnesses examined on behalf of the 

petitioner. It was not as if they couid not make a note of the 

details, such as the table at which, the round during which 
and the segment in which the ballot papers were rejected on 
the ground they contained ink smudge mark in addition to 

the voting mark in favour of the petitioner, the nature of 

the objections tpised and by whom ? the serial number of 
the rejected ballot papers at least a few, if not all of them; 
the total number of the ballot papers so rejected etc. Some 
of the witnesses examined on behalf of thte petitioner claim 
to be web-experienced in the matter of election as well as 
the counting of votes. Yet none of ihe witnesses would give 
the ground on which the ballot papers containing ink smudge- 
mark were rejected — whether on the ground ‘no marking’ 
or ‘marking on blank area’ or ‘multiple voting’ or ‘voter 
identifiable or mutilated’ or ‘not genuine' the various grounds 
specified in the Rules and also reiterated is para 17(m) 
of Chapter IX of the Hand Book for Returning Officers for 
rejecting a ballot paper. On the other hand, there is clear 
instruction to the Returning Officers not to reject a .ballot 
paper when it contained a mark in the column of one candi- 
date but also a smudge appears against that of another candi- 
date (See Para 17(nXv) of Chapter IX of Hand Book for 
Returning Officers). It is not the case of any of the witnesses 
that the ballot papers containing smudge marks were rejected 
by the RO on the ground that by such mark, the voter was 
identifiable. In the first place the evidence of the petitioner 
that the ballot papers were rejected on the ground they con- 
tained ink smudge mark, in addition to the voting marking 
in favour of the petitioner, is wholly unacceptable for the 
reasons already stated. Secondly there is total absence of - 
evidence that s.uch ballot papers were rejected on the ground 
that ‘voter was identifiable’ by the ink smudge mark left 
on the ballot paper. If the counting staff had rejected the 
ballot papers on this ground in spite of 'he protests made 
by them, certainly the petitioner or P.W. 1 would have raised 
the issue before the ARO and on his failure to correct the 
mistake before the RO. No reliable and cogent evidence is 
forthcoming except parrot-like version of the witnesses that 
they registered their protests orally for everything. This 
grievance was not even mentioned in the application filed 
by P.W. 1 under Rule 63(2) of the Rules before the 1st 
respondent for recount of the votes. No contemporaneous 
document is produced. It is also to be noticed that some of 
the witnesses are highly interested in the petitioner, a few 
of them being hi s own employees. Tt looks to me that this 
allegation was clearly an afterthought, coined for the purpose 
of bolstering up an imaginary grout'd in support of the elec- 
tion petition. 


23. One other point that requires to be considered in this 
context is the argument of Sri R. N. Narasimha Murthy 
counsel for respondent- 12 that the petition is bereft of a 
concise statement of material facts in support of the allega- 
tion that about 5000 valid votes cast in favour of the peti- 
'y e , re re Ncted unlawfully on the ground that they con- 
tamed ink-smudge marks as required under Section 830 )(a) 
of the Act. I have already excerpted the averments made in 
paragraphs 17 and 28 of the petition relating To this ma?teT 
No elaborate discussion would be necessary to point out that 
the statement made in narns 17 am! 28 do not conform to 

S?tion OV 83 ° n f m nta i rle , d is Uause of sub-section (1) of 
be lion 83 of the Act. The nefition does, nor contain -inv 

fhI ai QP aS * he at which > thc *>und during which amf 
the segment in which the ballot papers were so" reieeferf n 

^oiTViT ’° the natl, r e of he objection raised Tn d £ 
whom. There is no mention of the serial number of a lS 

marks. This conclusion T roaJh ‘ g'thc^IKntof supj^rt 
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fio.ii ihc observation of the Supreme Court in the rulings 
cited above in Dr. Jagjit Singh's ease t2), JitenJra Bahadur's 
ense(J) and Bhubi’s case(5). 

24. Incidentally I consider it ncccssaiy lo notice heie and 
now one othei aigument advanced by Sii V. Krishna hturthy 
•\ this questiun. He argued at considerable length placing 
.cliancc on a numbs- of English decision? and also certain 
passages from Hnlsburys Laws of England as well as P.u l.er’s 
Conducl of Pailiamentnry Election? Edited by W. H. Wool- 
rton 114701 that the ballot papers can be tejected on the 
ground that they contain ceitain rn.uk other than the voting 
maik when the identity of the voter can be established inlet - 
insiv.dly from the ballot paper and Ihe wilting or the mark 
must be such ih it the votei can be and not inciely might 
possibly be identified. I do not think that I need consider 
this aigument elaborately ns this uigument was proceeded on 
the assumption that the ballot papers on which the ink 
smudge marks were found were tejected by the concerned 
authorities under the head ‘voter identifiable’. As I said 
before, thcic is absolutely no reliable and cogent material 
placed before the Com t to show that any ballot paper was 
rejected on that ground. Hence this aigument, in my view, 
is not opposite in the circumstances of the case. 


Thus considering the aigument of the learned counsel lor 
the petitioner from all its aspects, I sec no substance in the 
second point. Sri V. Krishna Miuthy, however, in the courso 
Of his argument submitted that point No, 2 urged by him 
by itself stands on very slender support without point No. 1, 
though it does give support to the player for verification and 
recount of the ballot papers. 1 have considered the merits 
of Poinl No. 2 hereinabove. Now T shall proceed to consider 
the first point 


25. On this point, the line of arguments ol Sri V. Krishnu- 
jtuirthy was proceeded on the basis of the alleged discrepan- 
cies in the ballot paper account in Part I and Part II of 
Form-16 and also in the Final Result sheet in Form-20 
into which the entries from Part-II of Form-16 were posted. 
The learned Senior Counsel emphasized that there 'are 37 
instances of excess votes being counted than the ballot papers 
used by the voters at the corresponding polling stations on 
the day of polling and about 100 instances in which the 
ballot papers counted wete less than the ballot papcri used, 
which, according to him, would give rise lo tin mfeiencc or 
wrong counting. By way of illustration he made pointed re- 
ference to some of the documents to demonstrate his point 
rnd further submitted that his reasoning in respect of those 
documents would held good in respect of the remaining in- 
stances as well. I shall therefore, proceed lo consider in 
detail only those documents referred by him in Ihe comae 
of his arguments. It is also necessary to notice that the on|v 
witness examined on this point is P.W. 1, the Chief Election 
Agent of the petitioner. 


Ihe numbci shown lo have been used. Thus, it was contended 
that what was actually counted i.c„ 697 ballot papers was 
less than the ballot papers used by the voters. It is true that 
a? per the SI. Nos. of the unused ballot papers given in 
l’uit-f of form-16, the total number of unused ballot papers 
v ould ci'ime to less than 473 shown the, ’em. It seems to me 
that tbeie was an error committed by the polling staff 
in noting the serial numbers of the unused ballot papers 
.n the ballot paper account. This can be demonstrated 
with little effort from the other entries found in the docu- 
ment. As per the entries, the Lotal number of ballot papeis 
re.ctved was 1170. The bundle of ballot papets received 
consisted of a series bearing continuous serial tutmbers. 
There is no dispute about this. The other entries are unused 
ballot papers 473 ; used ballot papers 697 and ballot papers 
to be found in the ballot box 697. Actual number of ballot 
papers found in the ballot box at the time of counting is 
shown as 697 in Pail 11 of Fo.m-16, The same entries are 
also found in the corresponding Original Foim-16 in Ex. R.8. 
The very fact that the number of ballot papers found in the 
ballot papers shown by the polling staff in Part-I of FormrIS, 
lo be found in the ballot box, ensures the correctness of 
the lota) nuinbe, of ballot papers unused at 473 recorded 
therein. From these facts as disclosed from the entries in 
Eorm-16, it is obvious that tho noting of the serial numbers 
of the unused ballot papers in Part-I of Form-16 by the 
polling staff was a clear clerical error 1 . 


27. The second instance relates to polling station No. 63 
of C'hickpet Assembly Segment. Ex. P. 4 is the book, con- 
taining ihe certified copy of Part-I and Part fl of Form-16, 
the original of which is Ex. R. 3, The ballot paper account 
i elating to this poking station in Form-16 Part 1 and Pait II 
is found at pages 12 and 124 respectively of Ex. P. 4. The 
evidence of PW, 1 in respect of this document is as follows 
vide- page 3 of his deposition : 


"Ex, P. 4 Is the book containing i l ) e cerilfteit copy of 
Part-1 and If of form- 14 •peifEainlng to Chickpet 
Division. At page 124 In Ex. P. 4, the total No. 
of votes counted were shown as 690 as against tin. 
correct number of 709. At page 12 in Ex. P. 2. 
the same figure of 690 as against the coi rect figure 
of 709 was noted." 


As pet the entry in Part I of Form-16, the total number of 
ballot papers received was shown as 1320. There 'is no dis- 
pute about this. The ballot papers unused without the signa- 
tures of the Presiding Officer ; the ballot papers used at the 
polling station and the ballot papeis to be found in the ballot 
box were each shown as 690. The actual number vf ballot 
papers lound 'n the ballot box at the lime of counting was 
shown as 690 in Part-II. 


26. The first instance pointed out by Si i V. Krishna Murlhy 
was one i elating to polling station No. 54 of Basavanagudi 
Assembly Segment. Ex. P. 8 Is the book containing th” certi- 
fied copies of Part-T and Part II of Form-16 relating to 
BasavanHgudi Assembly Segment, the original of which is 
Ex. R. 8. Ex. P. 2 is the file containing the ceitified copy 
of the final result sheet in Form-20 relating to all the As- 
sembly Segments, the original of which i? Ex R, 9. Part I 
and Part II of Form-16 relating to Polling Station No. 54 
is found at page 106 and 107 respectively of Ex. P, 9. The 
evidence of P.W. 1 relating to this item Is found at page 27 
Of his deposition reads thus : 

‘‘At page 106 of Ex. P, 9 the total No. of ballot papers 
received Were shown as 1170 whereas there is a note 
stating that "1080 Ballot Papers was shown to the 
authority given". The unused ballot papers were 
shown as 473 and used 697. At page 107 in part IT 
the No. of ballot papers noted were 697. The figure 
of 697 was taken to Ex. P. 2 at page-20". 

It was contended that the total number of ballot papers 
nnu cd that is, not issued to the voters would be far less 
than 473, if the number is calcu’atej with inference to the 
serial numbers of the unused ballot papers given In Part 1 
of Form- 16 On this assumption 4 was further argued that 
the Ballot Papers used should have been more than 697. 


It was contended by Sri V. Krishnamurthy that if 690 
wcie ihc unused ballot papers out of the total of 1320 
ballot papers received at the polling station, the figure of 
690 ballot papers being the used ones bv the voters was erro- 
neous. Lor the same reason, he also maintained that the 
figure of 690 ballot paper? to be found in the ballot box 
waa also an incorrect figure. It should be a much lower 
figure. If it was so, and must lie -o according to him, the 
counting staff could not have found 690 ballot papers in the 
ballot box at the time of counting. On this ground he main- 
tained that the c was a wrong counting. 

The fallacy of this argument can be made out easily from 
the document itself. The serial numbers of the ballot papers 
unused without the signature of the Presiding Officer were 
given as 404561 to 405190 and under the columu ‘total’, 
it waa noted as 690. On a proper calculation of the ballot 
papers unused with refe, ence to the serial numbers, the same 
would rame to 630 and not 690 as noted therein. That the 
figure 690 being the unused ballot papers without the sig- 
nature of the Presiding Officer was a clear mathematical 
enoi is also obvious from the fact that 690 ballot papers 
were actually found in the ballot box at the, time of count- 
ing which tallies w th the figure of 690 ballot papers to bo 
feund in the ballot box shown in Part 1 of Form-16. The 
entries in the certified copies ex icily tally with thg entries 
in the corresponding original of tile ballot paper account 
Ex. R. 3. 
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28t The- next ins&nce relates to polling station No. 52 of 
Bimiypet Assembly Segment. Ex. P. 5 is the bool, containing 
tbe certified copy of Part I and Pan II of Eoim-16 relating 
to Binnypet Assembly Segment, the original of it is I x. R. 4. 

■ f The evidence of P.W. 1 relating to this polling station is 
found at page 20, reads as follows : — 

“At page 101 in Ex. P. 5 the total No. of ballot papers 
received were shown as 1140, unused as 558 and 
used at the 'polling station 557. In part-II at page 
102 , the used ballot papers at the polling station 
was shown as 557. The figure of 557 was carried 
to Ex. P. 2 at page 14." 

Part 1 and Part 11 of Form-16 relating to Polling Station 
No. 52 is found at page 101 and 102 respectively of Ex. 
P. 5. The total number of ballot papers received at this 
polling station was 1140, total number of ballot papers used 
was 558, out of which one ballot paper was cancelled and 
-/fhe total number of ballot papers to be found in the ballot 
box was 557 as per the entries in Pait-l of Forir-16. The 
actual number of ballot papers found in the ballot box at 
the time of counting was 557 as could be ascertained from 
Part II of the ballot paper account. 

The only comment made by Sri Krishnamurthy was that 
the details of the unused ballot papers were not recorded 
in Part-I. No doubt it is so. But I do not think that the 
omission to mention the details of the unused ballot papers 
by the polling staff in the ballot paper account would in 
any way vitiate the process of counting, since the actual 
number of ballot papers found in the ballot box at the 
time of counting was the same as the number of ballot 
papers shown to be found in the ballot box in Part-I of 
Form-16. The entries in the certified conv of Form-16 
exactly tally with the entries in the corresponding original 
in Ex. R. 4. 

29. The tflSaN ayfi, rela tes to the Polling Station No. 28 of 
Jayanagar Assembiy P . 7 is the book con- 

taining the certified copies of ParT*f"'Sb?f ''Part -H of Form- 
16 relating to the Jayanagar Assembly Segment, the ori- 
ginal of which is Ex. F. 6. The evidence of P.W. 1 in 
respect of the ballot paper account of Polling Station No. 28 
, is found at page 24 of his deposition reads thus : 

ir’ 

“At jiSgc 55 of Ex. P. 7, in Part-I the total No. of 
balWt . papers leeched at the polling station was 
shown as 1 OW/’TifiTfnf pap'-is unused were 480 and 
ballot papc' used \>crc 550 instead of the correct 
figure of 580. At page 56 in Part-11, the total No. 
Of'laallot papers used was shown as 550 and the 
same figure was taken to Ex. P. 2 at page 23.” 

Certified copy of Part I and Part II of Form-16 relating 
to Polling Station No. 28 is found at pages 55 and 56 
respectively of Ex. P. 7. The total number of ballot papers 
received and the ballot papers to be found in the ballot 
box is shown as 1060 and 550 respectively. The serial num- 
bers of the ballot papers not issued — both with the signa- 
ture and without the signature of the Presiding Officer — 
separately given. However, the serial number of the 
first ballot paper in the series of not issued ballot papers 
with tbe signatuie of the Presiding Officer, wa s incorrectly 
note’d as 77371. On verification of the corresponding ori- 
ginal balhj^paper account in Px. R. 6, it is found that that 
serial number was 773371. The serial numbers of the series 
of ballot papers not issued — with and without the signature 
of the Presiding Officer— is 'shewn ■ as 773371 to 773851. In 
all it coires to 480 ballot papers. It is not disputed that 
as per the Rules, the Polling Officers are required to issue 
the ballot papers to the voter- starting -.vith the ballot paper 
bearing the lowest serial nnvVr of ti e vises received , 2 nd 
in the ascending order continuously till the voters are ex- 
hausted. As stated above, ill _• ‘eiia! number of the first not 
issued ballot paper of the sei ie, v as 773371. This shows 
that the serial number of the last ballot paper issued in the 
series was 773370. The serial number of the last ballot 
paper received at Polling Station No. 28 was 773881 and 
the serial number of the last ballot paper that 
was not issued was 77385’. From these facts it is clear that 
“j* b a U°l papers bearing serial numbers in between 
773851 and 773881 were also the ballot papers not issued 
s which comes to 30 ballot-papers. However, there is an 
fomission in not , showing these 3Q ballot papers with their 
serial number*- 'as the ballot rapers not issued under the 


appropriate column in Part-I by the Polling Staff. Thus 
the total number of ballot papers not issued would come to 
510 and not 480 as stated by PW. 1 and also as contended 
by Sri V. Krishnamurthy. As I said before, the ballot pa- 
pers to be found in the ballot box a s per Part I of Form- 
16 was 550 and the total number of ballot papers actually 
found in the ballot box at the time of counting was also 
550 as seen from Part II. Certain omission caused or errors 
made by the Polling Staff in making the entries in Part-I 
of Form-16 would not render the counting vitiated or. throw 
any doubt as to its correctness, if it is found otherwise ac- 
curate. Thus, I see no merit in this contention. 

30. This takes me to the next instance which pertains to 
Polling Station No. 31 of Cbarrurajpet Assembly Segment. 
Ex. P. 6 is the book containing the certified copies of Part 
I and Part II of Form-16 iclating !o Cbamarajpet Assembly 
Segment, the original of which is Fx. R. 5. What P.W. 1 
has stated in relation to this polling station is found at 
page 27 of his deposition reads thus : 

“At page 61 of Ex, P. 6 the total No. of ballet papers 
received were 1350. unused 837, used 515 instead 
of the correct figure of 513, ballot papers cancelled 
19 and ballot papers to be found in the ballot box 
505 instead of the correct figure 494. At page 62 
in Part II, the ballot papers shown were 505. The 
figure of 505 was taken to Fx. P. 2 at page 17”. 

Part 1 and Part II of Form-16 relating t© Poling Station 
No. 31 is found at pages 61 and 62 respectively of Ex. p. 6 
The total number of ballot papers received at this polling 
station was 1350, the serial numbers cf these ballot papers 
being 576441 to 577790. There is no dispute about it. There 
is also no dispute as to the total number of ballot papers 
not issued being 837. The total number of ballot papers 
used was shown as 515 in tbe certified copy of Part-I 
whereas in the original in Ex. R. 5, it was shown as 513. 
Thus it is obvious that the entrv in the certified copy fur- 
nished to the petitioner regarding the total number of ballot 
papers used at the polling station being 515 is a clerical 
mistake for 513 ballot papers. 

Para 4 of Part I of Form- ’6 gives the total number of 
ballot papers not inserted into - the ballot box out of the 
ballot papers used at the polling station. Sub-paras (a), 
(b) and fc) furnish the different classification under which 
used ballot papers are not being inserted into the ballot 
box. At the polling station No. 31, in all 8 ballot papers 
out of the total number of 513 baJloi papers used were not 
inserted' into the ballot box. Out of these 8 ballot papers, 
3 ballot papers were not inserted under sub-pura (a) — ballot 
papers cancelled for violation of voting procedure- under 
Rule 39. There lemained only five ballot papers out of the 
total of 8 ballot papers not inserted into the ballot box. 
Again - 8 ballot papers were shown under sub-para (b) — 
ballot papers cancelled for other reason' — as having not 
been inserted into the ballot box. This figure of 8, there- 
fore, was obviously a clerical error for ‘5* since the total 
number of ballot papers not inserted into the ballot box 
out of the used ballot papers, was onlv 8. If these 8 
ballot papers not inserted into the ballot box are deducted 
from 513 ballot papers used at the polling station, it would 
come to 505 and that was recorded in Part I as the number 
of ballot papers to be found in the ballet box, Actually- 
505 ballot papeis were found in the ballot box at the time 
of counting as shown in Part II. The evidence of P.W, 1 
in tEF" regard is thus- nonsti atod^ tv- he incorrect from 
relevant entries in the -ballot paper account 

31. Sri V. Krishnamurthy, next pointed out another in- 

stance in the same Chamarajpef Assembly Segment in res- 
pect of Polling Station No. 69 in aid of his contention. 
Part T and Part IT Fo m-lC relating to this booth is 

found at pages 137 rnj t'8 respectively of Fx. P. 6 The evi- 
dence of P.W. 1 on this item is found at page 28 reads 
thus : 


“At page 137 of Ex P 6 the total No of ballot 
papers received at the polling station were 980, 
unused 475, used 505 and to be found in tbe 
ballot box 475 instead of the correct figure 505. 
At page 138 in Part TT. the ballot papers were 
shown as 475, The figure of 475 was taken to 
Ex. P. 2 page 18"/ r " 
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Sri Krishnamurthy endeavoured to score a formidable point 
in favour of the petitioner on this document. His argu- 
ment proceeds on the basis tha. since the number of ballot 
papers not issued to the voters was shown as 475, it neces- 
sarily follows that the ballot papers used were 505 and 
that should have been the number of ballot papers to be 
found in the ballot box, whereas the ballot papers to be 
found in the ballot box shown In Part-I and the actual num- 
ber of ballot papers found at the time of counting was 
only 475. Hence he argued that this is a clear case of 
niis-counting or wrong counting of the ballot papers which 
was less by 30 ballot papers than the ballot papers ought 
to have been found In the ballot box. The fragility of this 
contention can be demonstrated with little effort by a close 
scrutiny of thet contents of the document, 


ThCTd is no dispute as to the total number of ballot 
papers received at the polling station and their serial num- 
bers. The total number of ballot papers received was 980 
and their serial numbers were 618291 to 619270. It is also 
not disputed, as stated earlier that as per the rules, the 
first ballot paper bearing serial number 618291 being the 
first ballot paper In the series received at the polling station 
and thereafter the ballot papers bearing serial numbers in 
the ascending order were to be issued till all the voters who 
came to the polling station to cast their vote were exhaust- 
ed, However, as entered in Part I of Form- 16 the serial 
number of the ballot papers not issued "with the signature 
of the Presiding Officer" starts with serial No. 618291 
that is the first ballot paper In the series received at the 
polling station and ends with 618750, the total ballot papers 
comes to 460. The ballot papers not issued “without the 
signature of the Presiding Officer" commences from 618751 
to 618766, that is the next continuous series in the ascend- 
ing order, the total of which is shown as 15 though the 
actual total works out at 16. This would show that either 
the total struck by the polling staff was wrong or a clerical 
error wa# made in giving the serial unmber of the aeries 
of the ballot paper under that head. Again a figure of 505 
is shown against the column “total” of the unused ballot 

K s. The column showing the used ballot paper is kept 
. On a bare reading of the entries made in Part-I 
one would no doubt get B n impression that the total unmber 
of ballot papers not issued was 475 but on deeper scrutiny 
for the reasons stated above, this was the number of ballot 
papers that were actually issued to the voters and not ‘nol 
issued’ to the voters as appear on the face of the record, 
Reasonably it follows that the lemaining ballot papers of 
this series supplied to the polling station were the ballot 
papers not issued being the last ballot papers in the series, 
Thb conclusion I reach gains support from the fact that 
505 ballot papers were shown to have beep the total num- 
ber of ballot papers not issued. However, as stated supra, 
tiler© Is a slight error in the calculation of the total number 
of ballot papers, not issued “without the signature of the 
Presiding Officer” being shown as ‘15’ instead of ‘16’ If 
calculated on the basis of the serial number of the series of 
the ballot papers given in Part-I of Form-16. In that case 
the total number of ballot papers issued to the voters would 
come to 476. However, we find in Part I that the total number 
of ballot papers to be found in the ballot box was recorded as 
475 and the actual number of ballot papers found at the time 
of counting in the ballot box as per Part U was also 475. 
Thus there is a difference of one ballot paper between the 
number of ballot papers issued to the voters as per calcula- 
tion on the one hand, and the number of ballot papers 
entered In Part-I 'to be found’ and that actually found in 
the ballot box at the time of counting on the other, for 
which we do not find any answer either in the evidence or 
from the document. HdWever T may hasten to add that there 
is no difference between the ballot papers to be found in the 
ballot box as noted in Part — 1 and the number of ballot 
papers actually found at the time of counting as shown in 
Part—TI. Thus, T see no force in this contention also. 


32. Another instance to which pointed reference made by 
Sri V. Krishnamurthv was in relation to Pollinc Station No. 
30 of Gandhinagar Assembly Segment. Ex P. 3 is the book 
containing the certified copies of Part I and Part II of 
Form — 16 relating to Gandhinagar Assembly Segment of 
which Ex. R. 2 is the original. Part T and Part T1 of Form— 
16 relating to the Polling Station No. 30 is found at pages 
59 and 60 respectively of Ex, P. 3. The total number of 


[Part II— Sec, 3(iii 

ballot papers received at the polling station was 1080. Ballot 
papers used were 664 and ballot papers to be found in the 
ballot box were also 664 as per Part I of Form — 16. There 
is a clerical error in recording the number of ballot papers 
unused. 316 ballot papers were shown as the unused ballot 
papers qs against the correct figure of 416 ballot papers. 
Thi s can be verified from the serial numbers of the unused 
ballot papers given in the document. They were the ballot 
papers bearing Serial Numbers 283365 to 283780, On proper 
calculation it would come to 416 ballot papers, 

Now coming to the counting, 664 ballot papers were 
actually found a t the time of counting as can be seen from 
Pant II of Form-16 at page 60 Pait II gives the details of 
the individual votes secured by each candidate. The certi- 
fied copy of Part II shows that respondent- 12 secured 190 
votes. The evidence of P.W. i relating to this polling Station 
is found at pages 3 and 17 of his deposition reads as follows : — 

“At page 60 in Ex, P. 3, the total number of votes count- 
ed were shown as 664 as against the correct No. 
656”. 

At page 59 in Ex. P. 3, the total number of ballot papers 
received was shown as '080, unused 316 and used 
at the polling station 664 in Part I, Whereas the 
ballot papers used is shown as 664 in Pint II at 
page 60. The figure of 664 was carried to Ex. P.2 at 
page 90". 

On verification of the original document Ex. R. 2 relating 
to Part-II of Form 16 of Polling Station No. 30, it is found 
that the total mun her of votes secured by the 12th respondent 
was entered as 198 and not 190 as shown in the certified 
copy. Thus, it is obvious that 190 votes secured by R-12 
shown in the certified copy of Pait-Il of Form-. 1 6 was a 
clerical error. Tf the votes secured by respondent- 12 is count- 
ed as 198 in my opinion it must be counted so then 664 
ballot papers found at the time of counting in th© b allol-tan 
was correct. The same figure of 664 wtuu awHefiTB Ex. P.2 
and also Ex. R.9, the certified cojfy nnd the original final 
result sheet in Form-20. However, while recording the indi- 
vidual votes secured by respondent 12 only 192 voles as 
against 198 votes secured by him were entered in the final 
result sheet thereby the tota^ mjgiljgr votes secured by 

. rrjjumik | r t * a a Wf*by six votes. The evidence o#-R;W. 

Tat page 3 was based on the mere reading of the entries in 
the certified copy of Part 11 wherein the individual votes 
secured by respondcnt-12 was shown as 190 (vs agninet 198 
votes secured by him and on that count, he calculated that 
the total number of ballot papers to be found in the ballot 
box was 656 and not 664 as recorded in Part-1 of Form-16, 
it is relevant to notice that the total number of ballot papers 
found in the ballot box at the time of counting was 664 as 
per Part-H. This shows that the evidence of P.W. 1 that there 
was u wrong counting of the votes found in the ballot box 
has no substance. 

33. The last instance on which reliance was placed on 
behalf of the petitioner was one relating to polling station 
No. 54 of Jayanagar Assembly Segment. Ex. P 7 is the book 
containing the certified copies of Part 1 anil Part II of 
Form-16 relating to Jayanagar Assembly Segment of which 
Ex. R 6 is the original. Part T and Part II of Form-16 relat- 
ing to Polling Station No, 54 is found at Page 106 and 
107 respectively of Ex. P 7. Tt could be seen from Part I 
that 1130 ballot papers consisting of the series bearing SI. 
Nos, 802171 to 803300 were received at the -editing station. 
Tt was also recorded therein under the appropriate column 
that 506 ballot papers were used at the polling station. Simi- 
larly it is recorded that 504 ballot papers were to be found 
in the ballot box. Coming to Part-TT, it is seen that 504 
ballot papers were found in the ballot box at (he time of 
counting. 

The evidence of P.W. 1 relating to this document is found 

at page 7 reads as follows 

“Ai page 107 in Ex. P.7, the total number of votes 
polled were shown as 504. Whereas in Ex, P. 2 at 
page 24, it was shown as 514" 

Sri V. Krishnamurthy contended on the" basis of the above 
material that at the final stage of the counting, th© Returning 
Officer counted 10 more votes than what was actually found 
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at the tim« of counting. This instance, according to the learn- 
ed Counsel, would be a very strong base to support this conc- 
lusion that there was a wrong counting or miscounting of the 
votes. 

Before advei ting to the merits of this argument, 1 would like 
to refer to some more relevant entries in the certified copies 
of Part land Part 11 of Form- 16. As 1 stated earlier, the bundle 
of ballot papers received at this polling station contained in 
all 1130 ballot papers bearing the serial numbers starting 
fiom 802171 to 803300. Out of these ballot papeis received, 
ballot papers bearing SI. Nos. 802686 to 803288 were shown 
to have been unused, it is further shown, that out of the 
ballot papers unused, ballot papers bearing SI. Nos. 802686 
to 802/00 were with the signature of the Presiding Officer 
and ballot papers bearing SI. Nos. 802701 to 803288 were 
without the signature of the Piesiding Officer. Under Para 
4, 2 ballot papers bearing S). No. 803299 and 803300 were 
shown to have been the ballot papeis used at the polling 
station but not inserted into the ballot box and again under 
sub-para 4(a) one more ballot paper bearing SI. No. 802397 
was shown to have been cancelled for violation of voting 
procedure under rule 39, On a petsual of tile above entries, 
it is clear that only the ballot papers commencing in the 
series bearing Si. Nos. 802171 to 802685 and the two ballot 
papers last in the series bearing SI. Nos. 803299 and 803300 
were issued to the voters, the reason being that as per the 
roles, ballot papers required to be issued to the voters by 
the Polling Officers are the ballot papers commencing from 
the first ballot paper in the series and in the ascending order 
and in the case of tendered ballot papers they should 
commence from the other end of the series. The ballot paper 
shown to have been, cancelled for violation of the voting pro- 
cedure under rule 39 and not inserted into the btillot box was 
also included in these series. Again we have two more ballot 
papers bearing the SI. Nos. of the lust and last but one in the 
series of the ballot papers supplied to the polling station shown 
hy*hpw..been used at the polling station out not inserted into 
the hniu# 1 ttnwnjj^se two ballot papers should necessarily 
' fall under the c a tegoiT 75TTBTTrteTed ballot papeis; i n view of 
their SI, Nos. being the last and last but one in the series 
of the ballot papers supplied to the polling station as is evi- 
dent by virtue of rule 42(3 ) (n> of the rules. Further those two 
tendered ballot papers were not coriectly cnteied under the 
appropriate column in rart-I. T atio-aotaviil ,aaathftrd cricffi 
. error in noting the serial numbers of the ususej" BSTMT 
papers. As I adverted above, the only ballot papers that were 
issued to the voters were the ballot papers starting with SI. 
No, 802171 and ending with SI. No. 802685 and the last two 
ballot papers in the series bear the SI. Nos. 802299 and 
803300. The ballot papers therefore that were unused, were 
those ballot papers bearing SI. Nos. commencing from 
802686 to 803298 and not 803288 as entered therein, On a 
proper calculation of the ballot papers issued to the voteis 
other than the two tendered bullot papeis, the total number 
of ballot papers issued would come to 515. If wc add the 
two ballot papers issued to the voters but treated as tendered 
ballot papers to the total of 515, the total of the ballot papers 
Issued or used would come to 517 und not 506 us shown in 
Form-16. Out of these 517 ballot papers used at the polling 
station, 3 ballot papers viz; the two tendered ballot papers 
and one ballot paper cancelled for violation of voting pro- 
cedme under rule 39. were not inserted into the ballot box 
as per the entries in Pait-1, the result being that 514 ballot 
papers and not SO 4 as shown under (be appropriate para 
were to be lound in the ballot box. 

In the certified copy of Part-11, the total number of ballot 
papers and not 504 as shown under the appropriate para were 
number tallies with the number of valid votes secured by 
all the candidates put together as could be seen from the other 
entries in Part II. On verification of the entries in the origi- 
nal of Part IT contained in Fx. P 6. f noticed that the total 
number of ballot papeis found at the time of counting in the 
ballot box was recorded as 514 including the 10 rejected 
ballot papers. Thus, it is obvious that in the certified copy 
of Purt-lf, there was a clericul enor in not showing the reject- 
ed ballot papers. However, while posting the entries into the 
final result sheet in Foitn-20, the correct figure of 514 ballot 
papeis were taken into account. This was the evidence of 
P.W. 1 and also borne out from the records, Thun, I see no 
merit in this contention also. 

34. A close scrutiny of the documents and the evidence 
adduced by the petitioner on this aspect of the case and 


the foregoing detailed discussion adverting to them, would 
clearly point out that all that the petitioner is able to point 
out is that there appears some seeming discrepancies but not 
real ones in ballot paper account due to certain mistaken 
entries in Purt-1 and Part-11 of Form- 16 and also in the 
final result sheet in Form-20. They were all due to clerical 
errors either in noting the serial numbers of tho ballot 
papers or in striking out the total or in entering them in the 
appropriate column in Part-I of Form-16, However, f find no 
difference in the number of ballot papers recorded in Part-I 
under the column ‘ to be found in the ballot box” and the 
actual number of ballot papers found at the time of counting as 
noted in Part-11 of Form-16, except in one case in which the 
petitioner was able to point out a difference of one ballot 
paper, that too on the basis of the calculation of the figures 
with reference to the serial number of the unused ballot papers 
furnished in Part-I. It was not unlikely that even that mistake 
was due to an accidental slip in noting the serial number of tho 
unused ballot papers thereby raising the number of ballot papers 
to be found in the ballot box by one. Factually even with 
regard to that solitary instance, it is found that thp number of 
ballot papers ‘to be found in the bollot box’ as recorded iu 
Part-I exactly corresponds to the number of ballot papers 
found at the time of counting as could be seen from the entries 
in Part-II, This fact would suggest that the ballot papers to 
be found in the ballot box were supposed to be more oy one 
ballot paper than what was recorded in Part-1 but factually it 
was not so. 

35. Now coming to the evidence of P.VV.l on this aspect 
of the case, it is my considered view that the petitioner cannot 
draw any valid assistance in support of the point under con- 
sideration. The whole of his evidence on this aspect was 
nothing but reading the contents of the certified copies of 
the ballot paper account in Form-16 and the final result sheet 
in Form-20 and pointing out certain apparent inconsistencies 
noticed by him on reading them. Sri Knshnamurthy, learned 
Senior Counsel appearing for the petitioner, in the course of 
his argument has fairly submitted that the points canvassed 
in respect of the specific instances referred and stressed by 
him, would equally apply to all the 37 alleged instances of 
excess votes being counted and about 100 instances In which 
the ballot papers were counted less than the ballot papers used. 
Basing on this submission, I must hold that the reasoning 
adopted by me In dealing with the instance referred hereinabove 
would equally apply in respect of the other instances of alleged 
miscounting, althongh no specific reference was made to 
them on behalf of the petitioner except advancing a general 
argument. In the absence of any specific argument built upon 
in respect of any other specific instance, it would be hazardous 
to wade through the evidence of P.W, 1 and scrutinize all the 
entries referred by him. in his evidence. 

36, Sri V. Krishnamurthy next contended that the J 2th 
respondent scored his victory over the petitioner by a slender 
majority of 2727 votes and this would sene as one of the 
factors justifying verification and recount of the ballot papors. 
I sec absolutely no force- in this argument. In tho Indian 
democracy consisting of multi-party system, there used to be 
multi-cornered fights not qsily by political parties but also by 
large number of independents for a single scat to the legisla- 
tures in the States or the Centre, the voters being large for 
each constituency, more so to the Lok Sabha Constituency 
which consists of several Assembly Segments, large number of 
voters among them being illiterates, the success of a candi- 
date by a few votes over his nearest rival would be considered 
as his tremendous success and further it shall have a greater 
impact on the electrorates of the constituency, especially to view 
of the various safeguards provided under the rales for the proper 
counting of the votes and to exclude any possible mischief 
or trickery to be played by any of the persons involved In the 
process of counting. The election in the instant case Is a strik- 
ing example of the situafion explained above. 

20 Candidates were in the field to contest a single Lok 
Sabha seat from the Bangalore South Constituency of whom 
some contested on party-tickets and some as Independents. 
The Constituency consisted of 8 Assembly segments. As many 
as 4,41,783 electors exercised their franchise. The 12th 
respondent was declared elected with a margin of 2727 votes 
over his nearest rival, the petitioner herein. The margin of 
votes in the situation explained above by which the success 
of the 12th respondent over the petitioner cannot be treated 
as marginul so as to justify verification and recount of all 
the ballot papers. The Supreme Court has time and again em- 
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phasized that the slender majority of votes polled by the 
winning candidate over his nearest rival will not be a ground 
for recount (.See Bhabi's Case (51 and Ram Autar v. Ram 
Gopal (6) A.l.R. 1975 S.C. 2182. In the former case the 
difference was only 94 votes in whicn the Supreme Court 
did not permjt even sample inspection as ordered by the 
Election Court and in the lattei case, the ditleience was only 
22 votes in which the Supreme Court did not approve the 
election Couit's order foi general scrutiny and recount of 
the ballot papers. Thus, I see no force in this contention. 

37. On the same line of argument Sri V. Krishnamurthy 
next contended that there was large number of ballot papers 
rejected as invalid and this again would point out that 
there was no proper verification of the ballot papers and 
the authorities competent to take a decision on this aspect 
did not apply their mind before taking the decision. This 
argument does not appeal to me for the reasons I presently 
show. 

In the first place I do not consider that the rejection of 
the ballot papers was very large when compared to the 
Total number of vote§ polled. As I observed earlier, 
4,41,783 electors had exeicised their franchise out of which 
only 8067 ballot papers' 'were rejected. It cannot be dis- 
puted that large number of voters were illiterates. Added 
to this, there were 20 candidates in the field. Naturally, 
the size of the ballot paper must have been comparatively 
big, consisting of 20 names with corresponding 20 symbols 
all printed on one side of the ballot paper. In these state 
of affairs and also taki ■ . '-I.'. . ■ . • he large number 

of voters who had c\. s.s ,v ■ ' . . n. ■> •.* being illiterates, 

rejection of 8067 vc''> . - . ! , . , , pinion, cannot be 

considered large, as the learned Counsel for the petitioner 
wanted me to understand. Secondly, this circumstance would 
suggest that Sri R. N. Narasimhamuithv, learned advocate 
for the 12th respondent was right in his submission that 
the counting was done cautiously and methodically by exer- 
cising due care and diligence in the verification of the ballot 
papers. • So I find no mqtit in this argument 

38. The next' contention of Sri V. Krishnamurthy was 
that this is the first case of the kind on the points raised 
or granting an order of verification and recount, in-as-much- 
as .the petitioner is able to produce not only dral evidence 
bat also documentary evidence to show that there was 
defect in the process of counting. He further contendtRt 
that the veilfication and recounting of the ballot papers 
does not mean that it relates to the ballot papers found m 
the ballot : box but one has. to go behind the stage of actual 
counting and verify the accounts of the ballot papers supplied 
to each polling • station, the ballot papers 
used, unused and to be found in the ballot box as recorded 
in Part I of Form-16 and the accounts of the ballot papers 
shown in Part II of Form- 16 after the counting of the 
votes. The mere fact that the petitioner has adduced oral 
and documentary evidence in support of his plea for veri- 
fication and recount of the ballot papers by themselves 
would not make the case, the first of its kind on the points 
raised. Much would depend upon the value and the efficacv 
of the material producari. I have scanned and scrutinised 
both oral and documentary evidence produced with meticu- 
lous care and caution in the earlier portion of the order 
and pointed out how unacceptable they are. Further the 
stand taken by the petitioner to show that the result of the 
election of respondent- 12 has been material affected was on 
accourtt of Improper reception of invalid votes in favour of 
the 1 2th respondent, improper rejection of valid votes cast in 
favour of the petitioner, improper inclusion of valid votes 
cast in favour of the petitioner, in favour of other res- 
pondents and contravention of rules 53. 55 and 56 of the 
‘Rules’. All these grounds relate to the stage of actual' 
counting of the ballot papers- after the polling was over. 
In that view, the argument advanced to stretch the scope 
of the enquiry bevond the ambit of verification of the ballot 
papers and the counting of the votes cannot be sustained. 
The ballot paper account in Form-16 will be considered only 
to the extent it is relevant for the purpose of finding out 
the regularity in the verification of the ballot papers and 
counting of the votes. Tn that view, the relevancy of Part 
I of Form-16 is limited to the extent of the ballot papers 
to be found in the ballot boxes and Part-II of 
Fortn-16 which gives the details of the ballot 
Papers found in the ballot boxes. The ' other details in 
Part-I of Form- 16 Have no relevancy considering the scope 
of the enquiry in this case, in view o e its limited ambit. 
Thus, I see no force in this submission also. 


[Part II— See. 3(iii)] 


39. The next argument of Sri V. KHshaatnurthy' was that 
as per the particulars recorded in Part I of’ Forrr- 16, the’ 
total number of ballot papers to be found was 4,41,648 
but the ballot papers actually found in the ballot boxes at 
the time of counting were only 4,41,256. thus there was a 
diffe,ence of 392 ballot papers which is a prima facie 
evidence of miscounting. The conclusion I reached ealier 
on a consideration of the argument advanced on the alleged 
inconsistencies found in Part-I and Par. -II of Form- 16 by 
the learned Counsel for the Petitioner will be a complete 
answer to this argument. No further elaboration is neces- 
sary on this point. 

40. Sri V. Krishnamurthy next placed strong reliance on 
a decision of the Supreme Court in P. MALA1 CHAMI v. 
M.A. AMBALAM (7) AIR 1973 -S.C. 2077 in which the 
Supreme Court approved and confirmed the order of the 
election Judge directing a general recount and argued that 
the facts and circumstances of ihis case squarely falls within., 
the airbit of the above decision. The grounds on which 
the election judge granted an order for lecount of the votes 
have been enumerated in para 2 of the decision of the 
Supreme Cpurt. The Election fudge, on the scrutiny of the 
evidence, reached the conclusion that those grounds were 
established by evidence. The Supremt Couit proceeded on 
the basis that all those grounds on which, the election 
judge relied in support of granting an order for general 
lecount, were established in that case and the order passed 
by the Election Judge for a general recount on those esta- 
blished grounds was well founded. In the instant case, I 
noticed in the course of this order that the petitioner has 
not established the allegations made in the petition in 
support of the ground for verification of the ballot 
papers and a general recount of the votes. Thus, in 
my view, the above decision will not help the petitioner 
to advance his case in the nature of the evidence adduced 
by him. 

41. As regards the other allegations madu^sW’Tlie peti- 
tion, other than the two po i tils ..co n was Slf' b y Sri Krishna- 
murthy in the course "Of his" arguments, it may be noticed 
that Sri Krishnamurthy did not press them, in mv opinion, 
rightlyi, for rry considei ation. The evidence adduced to 
substantiate those allegations in vague, indefinite, inconsistant 
and highly interested. No detailed discussion of tire evi- 
dence is necessary in view of the stand takiy jp-firi Krishna- 
murthy, Suffice it to say that those allocations have rot 
been substantiated by cogent and * viiisUeiory cwdence, 

42. Now coming to the’ argument canvaissed by Sri R. N. 
Narasimha Murthy, learned Advocate appearing for the 12th 
respondent, I. need not consider them in detail as most of 
the points urged by him have been covered in the course 
of the discussion of the evidence with reference to the points 
canvassed on behalf of the petitioner. However, I would 
like to refer incidentally to one argument advanced by him 
relating to the absence of a concise statement of material 
facts as requiied u/s 83(l)(a) of the Act 'in the election 
petition regarding the allegations made in Tegpect of the 
alleged discrepancies in Part I and Part II of the ballot 
paper account in Form-i6 and the corresponding entries in 
the final result sheet in Forir-20. 

It is no doubt true that in the first instance the petitioner 
has merely stated in the petition (vide Para 19) that the 
total number of votes are not tallying w^fe4Form-16. No 
further details or particulars have been furnished in the 
petition regarding this allegation. Howevecr-sffie petitioner 
filed an application I.A .II under order VT rule 17 read with 
Section 151 C.P.C. seeking permission To amend’ the petition 
by incorporating the averments set out in paragraphs 19(A) 
to 19(D)' just after paragraph 19 of the Election Petition. 
That applicatio’n was contested by respondents 9 and 12. 
This Court by a considered order dated 28-1(7-1980 allowed 
that application. 

It was the submission of Shri R. N. Narasimha Musthy 
that though this Court has allowed the amendment, since 
the petitioner failed to amend his election rvlilion, ,iflc the 
said order by incorporating paragraphs I9( \ ) to 19(D) 
within the time allowed under law. the petitioner cannot rely 
upon- the averments contained in those paragraphs by vitnie 
' of Order VI Rule 18 C.P-C, In that view, that submission 
was that the election petition was left in its original condi- 
tion. On this basis, he contended that the election netitii 1. 
suffers from want of concise statement of material fad 
in support of the alienations made in respect of the ballot 
paper accounts and the final result sheet. 



['ffm II--' I#-®? j(iii)] 


WH3T1TT 26, 198l/lH 5,1903 
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As against this, Si i V. Krishnamurthy, learned Senior 
Counsel appearing for f he petitioner, submitted that the 
plea raised by Sri R, N. Narasimha Mm thy was nothing but 
a technical plea and that the petitioner could seek permis- 
sion of the Court to extend time even at the stage of 
argument. Howevet, he maintained that Sri Narasimha 
Murthy cannot raise this plea at the time of argument since 
he has not raised such an obieclion in his additional written 
statement dated 28-11-1980. If he had raised such an 
objection, the petitioner would have sought for extension of 
time for incorporating the amendment allowed by this Court, 
in the election petition. He further submitted that the would 
like to meet the technical plea raised by Sri Narasimha Murthy 
bv a technical plea. 

I do not think that I need record any finding on this 
question in the light of the points canvassed bv Sri V, 
Krishnamurthy in the eouise of his argument and the view 
I have taken on those points, 

43. I have discussed the evidence adduced and all the rele- 
vant material placed on record. It is time for rr.e to close 
the discussion, However, I find it extremely useful before 
closing the case to refer to a note of caution sounded by 
the Supreme Court in CHANDA SINGH v. SHIVA RAM (8) 
A.I.R. 1975 S.C. 403, speaking through V, Krishna Iyer, 
J. It reads 

“A detnociacv runs smooth on the. wheels of periodic 
and pure elections, The verdict at the polls an- 
nounced by the Returning Offlcen leads to the for- 
■Tftfltiljm of Governments. A certain amount of 
stabifityTtt 1 ' Ihw il— h u nl ...process is essential, If 
the counting of the ballots are interfered with by 
too frequent and flippant recounts bv courts a new 
system is .introduced through the judicial instru- 
ment. Moreover, 'the of the ball ot which 

is sacrosanct becomes exposed"" fty^Jelelcrlolry * p eyia g ■■ 
if recount of votes is made easy. The general 
reaction, W there is judicial relaxation on this 


issue, mayi well be a fresh pressure on luckless 
candidates, particularly when the winning margin is 
only a few hundred votes as here, to ask for a 
recount. Micawbershly looking for numerical good 
fortune or windfall of chance discovery of illegal 
rejection or reception of ballots. This may tend 
to a dangerous disorientation which invades the 
iiemocractic order by injecting widespread scope 
for reopening of declared returns, unless the Court 
restricts recourse to recount to cases of genuine 
apprehension of misconduct oi illegality on othei 
compulsions of justice necessitating such a drastic 
step”. 

44. In view of the stand taken bv Sri V. Krishnamurthy 
at the time of argument restricting his contentions on two 
primary points, I do not find it necessary to discuss in 
detail the various issues foimulaled for decision. In the 
light of my discussion on the points raised by Sri V. Krish- 
namurthy, and the conclusion reached thereon, my findings 
on issues Nos, 1 to 13 and 16 to 18 are all in the negative. 
As regards issue No. 14, as 1 have observed earlier, T noticed 
certain clerical mistakes ip making the entries in Part T and 
Part II of Form-16 by the concerned Officials. However, 
those clerical mistakes would not demonstrate that there has 
been clear violation of the provisions of Section 100(1 1(d) 
(iv) of the Act for the leasons already recorded in the 
body of this order, I answer this issue accordingly. Issue 
No, 15 does not arise for decision since no aigument was 
addressed on the question covered under this issue. Issue 
No, 19 also does not survive for consideration in vie*' of 
my findings on other issues relating to the main relief. 

45. In the result, for the reasons stated above, this 
Election Petition fails and is dismissed with costs of Res- 
pondent-12. The other respondents do bear their own costs. 
Advocate’s foe is fixed at Rs. 500. 

Sdl- N. R. KUDOOR, Judge 
17-8-1981 
[No. 82|KT-HP| 1|80] 
V. K, RAO, Under Secy. 




ft?#, 28 TOV, 1981 

sn° 1 3 9 0 — nr. fftftrrR wfnr tt mrrtjH ?t w £ fft uf , i980 ftjrr fwn; ffttrm mrr =5 fan tttuttvt ftnftrn ft fao 

bft fabRY-w? ft trtt TM Tift irftftTn- sfr Tftra kpttc try ftrf, Tm-Tfn, air, ftun jmEmui (fsnpT) 

FTtT gfftfftftPT WfftfWT, 14 5 1 FTTT TYpT ipT fftlRTT JITT uftftTT XTrft fft#TW "FT ftf£ ftf ftlTT STfiSH T# ft XRT'TiT vft ft ; 


wV TT THY TfftlTTH ftr ft# hft ^41 TTftvtftT TPRT W oft ft StV TTrftPT TT TiT TYrtTH ST iRTr ft fft YUF 'TIT S'T 

JRTEETT ft fftft ’hit Thb-T TT "TRftf'TR 1 0 # ft I 


ft wt tr xrfftfftTT ftr trm io-e ft spjptvt ft fftftRY wrftrir TYWro tty ftr ^rifts' guir ftt ftm? ft far# ftr tyy ft ti 
fft# TPJftfftiFT tti tt«ttt fftarr 'rfTtre ft Tft arrft ftV ftrft ft ffti^ vr mftgr ftf dtfter ft ftR ty ftt TFiTTfft ft fftp pnfjpr ftrfftr 
i 


ORDERS 

New Delhi, the 28th November, 1981 

O.N. 1390. — Whereas the Election Commission is satisfied 
that Shri Rajendra Prasad, Vill Pahia, P.O. Hewai, P.S. 
Barkagaon, District Hazaubagh (Bihar! a contesting candi- 
date for general election to the Bihar Legislative Assembly 
held iri May, 1980 from 266-Burhugaon Constituency, has 
failed to lodge an account of his election expenses at all 
as required by the Representation of the People Act, 1951, 
and the Rules made thereundei : 

And whereas the Notice issued to the candidate was re- 
turned undelivered and the Election Commission is satisfied 


(ft fqoTTo/2bh/yo (35b)] 
that h e has no good reason or justification for the failure ; 

Now, therefore, in pursuance of section 10A of the said 
Act, the Election Commission hereby decluies the said Shri 
Rajendra Prasad to be disqualified for being chosen as, 
and for being a member of either House of Parliament or 
of the Legislative Assembly or Legislative Council of a 
State for a period of thiec yeais from the date of this 
order. 

[No. BR-LA]266|S0(356)1 
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7 1981 

sn°<*r>> i39i — fmtWq xnqpT ^ mmim gr mu § fir =ffar ft) mrrit % ( 2 ) *r wr fa-fafasr rifir mgr % faqfapr % fa^f 

ofr 4 TPVT ( 3) it fa MW faqfaM-WH it 5WT =TO(r ( 4) # writ fafaiW faVfarq wt gTtTT d*wf Flfat afa fafi OT qfafamT 
195 1 w Tarir 5 RFT iFt Mnft 5 pt srirfanr w % tiffin; qfa Afar *r iwi writ ^ w*r (5) ^rerr T'Mri'T ^ it mrif faqfarr «m 

frisTT aTfalR W it awr i^t £ ; 

nV tr F'flrfcft r wor ffFRt fait Wr it ift iiipT smwdr fart in tfr ritt w*r q*prr wsfirrig mfr firm $ nr tsn% stir 
farr irn n'fnfawt nr aft rilt ft ftw Wt qswi; fhafimi xmfir fn nsnarom ijt aar fr fri wr TF5 nwrnr ^ fam ritf 
MuV'ci vpur nr RTrntffarn Wr P, 

mr nn fantnn wrnfar tn Ttn nftrfamtt »rff am hft ri rppwr ri rilfa rir m^rit ri hiwt ( 4) if fafafWr wrfwtt rt rm % 
pRft rit mm fi nr fifrit m riT faam nnr wrr Mam hfrirr % ww nit arrit xrV ^fit T frifi ^r xrfW rif arffisr it rifir mf rit nrmr- 
nfn % fam farfen riTfirr nmn £ i 

Writ 


anr friafimr rif faf Brfcsnrr w mm fmrWa sfar rif firWnr art mri «rwi<tf tnnm far^rr trr 

tt into nojnttnm ntfmi 


1 


3 


4 


s 


1 . famt: W mm fa«rtnn 

1980 (fam) 


2. -wr- 


3. -a^t- 


12-faP5WT 

OTTOHI! 

■JITCfar qrjtfOTT (3h) 
faRt tffawfl (fifWTT) 

ifer aTfarti agt farat 1 

22-artffalT 

'■fir $fa; hut tw 

itrwr nw 4? w«(T d«rr fife 

(tr° tm® ) 

nig (j_^0 
oTh: mfrrqtii 
faPTT«(l%T (fa?rr) 

— 

23-fTOFm 

<sft aftihrrt: ttfar 

tiTfT infarst nnrf fimr 1 



Mi, 


farTt (fafjir) ■ - - 

t r r rf*Py- r 


New Delhi, the 7th December, 1981 

O.N. 1391. — Whereas the Election Commission is satisfied 
that each of the contesting candidate specified in column 
(4) of the Table below at the election to the House of the 
People as specified in column (2) and held from the cons- 
tituency specified in column (3) against his name has failed 
tQ lodge an account of his election expenses within the time 
and in the manner, as shown in column (5) of the said 
Table as required by the Representation of the People Act, 
1951 and the Rules made thereunder; 


[tr° 76 /fir$n; rifa tro/eo] 
mtitm ri 

rit° tfaro frar, 'RTTrrfarr 
mror fa 4 Em wnffir 

And, whereas, the said candidate have either not furnished 
any reason or explanation for the said failure even after due 
notice or the Election Commission, after considering the 
representations made by them, if any, is satisfied that they 
have no good reason or iustification for the said failures 
Now, therefore, in pursuance of section 10A of the said 
Act, the Election Commission hereby declares the persons 
specified in column (2) of the Table below to be dis- 
qualified for being chosen as, and or being a member ot 
either House of the Parliament or of the Legislative Assemb- 
ly or Legislative Council of a State for a period of 3 years 
from the date of this order, 

TABLE 


SI. Particulars of election S, No. & Narao of the Name of the contesting candidates Reason for disqualification 

No. Assembly/Parliamentary 

constituency 


1 


3 


4 


5 


1. General Election to the House 12 — Sheohar 
of the People, 1980 (Bihar) 


Shri Raj Nandan Sah, 

Viil. Madhurapur, 

P.O. Gamharia (Dheng), 
Dist. Sitamarhi (Bihar). 


Account not lodged 
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upt II — 3 ( iii ) ] 


1 ' 2 J 

►2. General Election to the 22— Araria (SC) 

House of the People 
1980 (Bihar) 


}, -do- 


23 — Kishanganj 


HTR TT 7PIW . ftpptarT 26, 198 l/'fof 5,1903 


4 


5 


Shri Hari Lai Ram, 
Vill. Sundri, 

Post Ashabhag, 
Batraha, 

Dist. Pumea (Bihar) 

Shri Jogeshwar Dome, 
Vill, Kalpir Bibigapj, 
Post. Bibiganj, 

Dlst. Purnea (Bihar) 


Account not lodged in time &, 
in the manner required bv 

law. 


Account not lodged. 


[No. 76/BR-HP/80] 
By Order, 
C. L. ROSE, Under Secy. 


tff forAt, 7 ftHWC, 1981 

WoHo 1392. — pTAtoT HPfpl ATT WHET eft ARTT $ ftp sftft A) *11 ""Pi A FPR ( 2) ft ^ ftfAT TTHT/TT'Tflr f'JtlTn TINT A 

PtsWa ft ffttj ft) ttpr ( 3) 3 fftfftfcr ft yap & et*n (4) ft 3^% m Wnfe Praftor Am wwrftf ftpFsrfft- 

ftrftrw ufufftaft 1 9 s 1 rpiT TnfV-T jrpt 197 ftrcrftf jft ttftfAr Fha ft sfPrr AU Vtfft h sap mreft % ( 5) ft wr Pteftid ft 

t»pfi fit SpjT ArtAFr *r^r ft tw ^ % , 

TATI srwrfipff ft trrw IJHTTT fair TTtft ST At 'JW WEAfTl ft fftu AT ftt AProT WAR TRfttTrmr Rft ftfiT ft AT TTft rPT 
tfva Tfta a) 97! wf? ftp! At, fit AIT ATrft % TwATn PprfHrT A ATT AT AhiTTFf At AAT A fft 3H) APT TTFT tpTAvtTtTT % Pttt aA^ 
9Hfe?T ATTST AT TAlftttoiT h$! A , 

II I "TTT ItWNi l [ il ll l' l | OT A wfilfw Afr HTtr 10-Vft «njTTT»r ft tfiftAl TTTrftt ftFTTW (4) ft fAprftM wrftTAt At TPT’T ft fftftt At TFFT 
toft ttw ft) pmprWHl ,, tM^l ft bit ft wwr ^ft orrft Air fftft ft to( tr wtAat Aft mfhw ft rfw Aft Aft HTWHlft ft 
ffth tofifft fttftTT ATTTT I 1 

HTOjt 


^ r . . r\ fi. r — r . , ■ 

ipr tnqH’i tt WTwrrsrtrr 

fftsrpnmn/ftlAT tott PiaWh Aw 
ft) **> ft" ftknTR 

f^flAprSTTft rA smrftf ATT rfTTT 
RTTAR 

fftiftarr w atra 

1 2 

3 

4 

5 

1. TrSTWRfftHPTHHT^fft^HttrfTtir 

totor i98o 1 

80-ATTftftt 

A) AtfttFT, to) ttAtt, 

ATrlft), fftsrrtTATi- 
Aiuftu, (TTHWET) 

Wtriror^tftrwJFr^ vft 

ft"' * ^ if | 

2 -A#- 

80— attXt 

At HSR APT, TtftfWR 

A ft .f. **■ 

^TnT, IW WT? 

(twa mr) 

fftfft 5FT7T HftTMTT Aft| At ft«T 

crtor ATft ft TpptiA 1 


[ft° 76/tTJTo/si( 165-160)] 

Wrftrr ft, 

Aft fttr, HATTHtor 
ARlTto WA W l ftP l 


New Delhi, the 7th December, 1981 

O- N. 1392. — Whereas the Election Commission is satisfied that each of the contesting candidates specified in column (4) of the 
Table below at the election to the House of the People/State Legislative Assembly as specified in column (2) and held from the consti- 
tuency specified in column (3) against his name has failed to lodge an account of his election expenses within (he time and in the manner, 
as shown in column (5) of the said Table as required by the Representation of the People Act, 1951 and the Rules made thereunder; 
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And, whereas, the said candidates have either not furnished any reason or explanation for the said failure even after due notice or 
the Election Commission, after considering the representations nmdo by them, if any, is satisfied that they have no good reason or justi- 
fication for the said failure. 


Now, therefore, in pursuance of section 10A of the said Act, the Lleelrion Commission heieby declares the peisons specified in 
column (4) of the Table below to be disqualified for being chosen as, and for being a membci of either House of the Pai linment or of the 
Legislative Assembly or Legislative Council of a State for a period of 3 years from the date of this order. 




TABLE 


SI. Particulars of election 

No. 

— i - Y 

S. No. & Name of the 
Assembly/Parliamentary 
Constituency 

3 

Name and address of the contesting 

candidate 

4 

Reason for disqualification 

5 

1. General Election to Rajasthan 
Legislative Assembly, 1980. 

80— Karauli 

Shri Pampola, 

Nadi Ber Kheda, 

Teh : Karauli, 

Distt. Sawaimadbopur k (Rajasthan). 

Failed to lodge any account of 
election expenses required 
by law. 

2. -do- 

80— Karauli 

Shri Bhajan Lai, 

Dholi Khar, 

Teh : Karauli, 

Ditft. Sawaimadhopur (Rajasthan) 

Failed to lodge any account of 
election expenses required by 
law. 


[No. 76/RJ/S1 (165-166)3 
By Order, 

DHARAM VIR, Under Secy. 
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